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PREFACE. 



The chief object of this work is to assist officers 
qualifying for promotion in preparing for the exam- 
ination on Military Law: it is also hoped that it 
may prove useful to others. The compiler has there- 
fore collected all the information prescribed for the 
present course from the various Acts, Eules, Eegu- 
lations, and Orders, and has arranged it with refer- 
ence to the syllabus of the subjects of examination. 
Queen's Begulations, 1883. His aim is to present 
students with a clear and systematic exposition of 
all the subjects embraced in the Military Law Exam- 
ination, and at the same time to avoid the inclu- 
sion of any superfluous or irrelevant matter. Every 
endeavour has been made in this volume to facilitate 
the study of each branch of the subject by itself, 
and to render unnecessary constant reference to other 
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CHAPTEE L 

INTRODUCTORY, 

Military Law is the law which governs the soldier Definition of 

military 

in peace and in war, at home and abroad. It is ^^' 
sometimes used in a narrower sense to mean Stat- 
ute Law, in contradistinction to the Law of Custom, 

The term Customs of War has been advisedly customs of 

war, or mar> 

substituted for the expression Martial Law, for- tiai law. 
merly in use. The latter was indefinite, and 
was reaUy a misnomer, being in point of fact 
no law at all, but, as defined by Wellington, 
"the will of the general in command." But 
although the will of a conqueror in a foreign 
country is supreme, stUl the practice of civilised 

A 
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« 

nations has established certain rules, to which 
officers are bound to conform, and these rules 
have been called Customs of War. 

The expressions Military Law and Martial 
Law were used synonymously in early times, the 
latter meaning, like the former, the law of the 
soldier. In late works on the subject, a .dis- 
tinction has been made between the terms, the 
former meaning the written statute law of the 
soldier, the latter expressing a state of things 
when the real law is in abeyance, as in a con- 
quered country, a sudden emergency, &c. The 
term Martial Law, however, is still retained in 
the preamble of the Annual Army Act, taken 
originally from the Bill of Eights. 
Law of riot. Again, troops, when called out to assist the 
civil power in cases of riot and insurrection, 
are under miUtary law as soldiers, but they are 
also as citizens subject to the ordinary civil 
law, as if they were not soldiers, — their military 
legal obligations being, in fact, in addition to 
their civil liabilities. 

It appears, then, that besides the special law 
of the soldier — i.e., military law — officers are 
also, as such, concerned to some extent in the 
law relating to riots aud insurrections, and in 
the customs of war. 

The two latter branches of law are not f urtlier 
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noticed here,^ the subject-matter of this treatise 
being miKtary law, or the special law of the 
soldier. 

MILITARY LAW. 

Military law,^ as it now stands, is contained in Military 

law, where 

the Army Act, 1881; Eules of Procedure under contained, 
the Army Act; Queen's Eegulations, published 
by authority; Eeserve Forces Act, 1882; and 
Militia Act, 1882 ; also in Army Circulars, Eegu- 
lations, Eoyal Warrants, and Orders in Council. 

The second edition of the Army Act, 1881, How con- 
tinued In 

published in 1882, and as amended by the Army force. 
Annual Act, 1883, takes the place of the Army 
Discipline and Eegulation Act of 1879, which 
latter Act was the first step to consolidate the 
law which formerly was contained in the Mutiny 
Act, Articles of War, and various other Acts. 



ARMY ANNUAL ACT. 

The Army Act, 1881, is continued in force only 
by an Annual Act of Parliament, thus securing 

^ They are not included in the present syllabus : for further 
information on these branches, see *' Manual of Military Law/ 
published by authority. 

^ The expression " military law " is here used in a general 
sense : rules and regulations have not the same force as the 
Acts of Parliament. Rules and regulations are made by 
authority under the Acts. 
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the constitutional principle of the control of 
Parliament over the separate code necessary for 
maintenance of discipline in the army. 
Army An- The Army Annual Act commences with the 

nual Act 

(old Mutiny old Mutiny Act preamble, taken almost word 
ambSx for word from the Bill of Rights.^ It declares 
the reason for military legislation being necessary ^ 
and for allowing a standing army to exist at all. 

1. It recites that, though the keeping of a 
standing army in the United Kingdom in time 
of peace without the consent of Parliament is 
illegal, yet her Majesty and the present Parlia- 
ment consider, for tlie safety of the United King- 
dom, and the defence of her Majestjfs possessions, 
it is necessary that the army be continued; it 
then fixes the number of men for one year. 

2. It further declares that, though it is illegal 
in time of peace, and within the realm, to punish 
any man by martiai laxo? or in any manner except 
by judgment of his peers, or according to law, 

1 Petition of Right, 3 Cha. I., c. i., 1627. 

s Martial law, as distinguished from military law, is un- 
known to English jurisprudence, the terms being used synon- 
ymously, as already explained. Although proclamations of 
martial law have been made (1715, 1745, also riots of Lord 
Gordon, and Ireland 1798), they in no case proclaim a state of 
martial law against peaceful subjects, but merely justify the 
use of arms against rebels ; and in aU cases these proclamations 
seem to have been foUowed by Acts of Indemnity to exculpate 
those who in good faith have done really lauiett arts. 
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nevertheless it being requisite to the preserving an 
exojct discipline in the Army, and for the punish- 
ment of mutiny, sedition, desertion, and other 
crimes, it provides that offenders may be brought 
to a more speedy and exemplary punishment than 
the usual forms of law allow. 

3. It also recites that a force of Boyal Marines 
is necessary for the safety and defence of her 
Majesty's possessions ; and that, as these marines 
may be employed on shore or on board ship, 
when they are not subject to naval law, special 
legislation is necessary for them. 

Thus the preamble gives the number of men 
for one year, limits that number, and declares 
the reasons for allowing a different code of law 
for soldiers. 

The Annual Act limits the time the Army Act 
shall be in force in different places : if promul- 
gated in general orders anywhere out of the 
United Kingdom, it comes into force on the date 
of the order, but the date of its termination is 
specific. That date is, in the United Kingdom, 
Channel Islands, Isle of Man, 30th April ; else- 
where in Europe, including Malta, also in the 
West Indies and America, 31st July; in other 
places, 31st Dec. 

The Annual Act also settles prices in respect 
of billeting, and it can make any changes in the 
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law by amending the Army Act. The latter 
arrangement is a great advantage which militarj^ 
law enjoys over civil law, where statute is heaped 
upon statute ; whereas the single military statute 
(the Army Act) can be amended yearly by the 
Annual Act. 



CLASSIFICATION OF THE ARMY ACT. 

A. A., sec. The Army Act is divided into five parts of 
«', - subiect-matter. There is, nevertheless, a sixth 
tion. part^ which deals with Commencement, Applica- 

tion, Bepeal. 

Part I. Discipline. 

„ II. Enlistment. 

„ III. Billeting and Impressment of Car- 
riage. 

„ IV. General Provisions. 

„ V. Application of Military Law, Sav- 
ing Provisions, Definitions. 



CHAPTER 11. 

CRIMES AND PUNISHMENTS. 

Before enumerating the various crimes and 
punishments, a few preliminary remarks and 
definitions would seem useful. 

Crime may be defined as " an act of disobedi- crime. 
ence to a law forbidden under pain of punish- 
ment." 
, The essentials of a crime are — (1) Will; (2) Essentials 

of a crime. 

Criminal intention or malice, the absence of either ^ui. 
of which excludes the act from the category of intention. 
crimes. 

Motive must not be confounded with intention. Motive. 
Motive may be defined as " that which incites or 
stimulates to action." It may serve as a clue to 
the intention, but it is the latter which deter- 
mines the quality, criminal or innocent, of the 
act. 

But to make a person a criminal, the intention 
must be a state of mind forbidden by law. This 



8 MILITARY LAW. 

guilty state of mind, or criminal intention, is 
Malice. generally known by the term Malice — ^a term 
which is truly a legal enigma, on account of the 
many and conflicting senses in which it is used. 
To secure a conviction, as a general rule, malice 
of this kind must be directly proved ; but when 
the law expressly declares an act to be criminal, 
the question of intention or malice need not be 
considered. Malice may be passive — for example, 
manslaughter in a surgeon who has shown gross 
incompetence in the treatment of the deceased ; 
here the criminality consists in wilfully incurring 
the risk of causing suffering or loss to others. 
Thus the character of the intention determines 
whether an act is criminal or not ; but a naked 
intention is not criminally punishable, except, 
it is said, treason. There must be some carrying 
out, or attempt to carry out, that intention into 
action. In other words, the intention is to be 
inferred from some overt act, or, in the case of 
a crime of omission, from the absence of some 
overt act. 



SYSTEM OF GROUPING OFFENCES. 

The principle adopted in the Army Act in 
classifying the offences is that of grouping to- 
gether those of a similar character, and ranging 
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the various groups in a manner intended to im- 
press the soldier with their relative importance. 
For instance, the first group is headed, Offences in system of 

arrange- 

respect of military service, the next Mutiny and ment 
insubordination, on the ground that misbehaviour 
in the field, mutiny and insubordination, are the 
gravest crimes which a soldier can commit. 

The general wording of most of the sections, 
and which need not be repeated in each case, is 
as follows : — 

" Every person subject (or having become sub- 
ject) to military law, who {crime recited] shall on 
conviction by court-martial be liable to [punish- 
ment], or such less punishment as is in this Act 
mentioned." 

It should be observed that the punishment 
named in each section is the m^aximum punish- 
ment for that offence, and that the court can 
give any less punishment. The maximum is 
only intended to be imposed when the oflfence 
committed is one of the worst of its class, and 
is committed by an habitual oflfender, or is com- 
mitted under circumstances which require an 
example to be made.^ 

^ Manual of Military Law. 
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Ist Group, 



OFFENCES IN RESPECT OF MILITARY SERVICE. 



A. A, sec. 

4. 



Offences in 
relation to 
the enemy 



The following are punishable with DEATH, 
whether committed by ofl&cer or soldier : — 

1. Shamefully abandoning or giving up, or 
SiSi^death. compelling any person shamefully to abandon 

or give up, any place or guard which it was his 
duty to defend. 

2. Shamefully casting away arms, ammunition, 
or tools, in presence of the enemy. 

3. Treach&rovsly holding correspondence with, 
or giving intelligence to, the enemy. 

4. Assisting enemy with arms, ammunition, 
or supplies, or knowingly harbouring or protect- 
ing him. 

5. Being a prisoner of war, voluntarily serving 
with or aiding the enemy. 

6. Knowingly doing on active service any act 
calculated to imperil the success of any part of 
her Majesty's forces. 

7. Misbehaving, or inducing others to misbe- 
have, before the enemy in such a manner as to 
show cowardice. 

Note to see, 4. — The word "tools" is new since 1879. The 
spade being a most necessary article to the soldier in modem 
war, casting away tools is made a serious crime. Treacheroudy 
holding correspondence is punishable with death, while vntJiout 
due cmthority (sec. 5 (4) ) holding correcfpondence is only liable 
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to penal servitude. (5) and (6) are new since 1879 : example 
of (6) — injuring rifles ; spiking guns. Misbehaving formerly 
meant cowardice ; the words ** in such a manner as to show 
cowardice " are now added. 

The following are punishable with penal SER- a. a, sec 
viTUDE, if committed on active service by *' 

'^ Offences in 

officer or soldier : — relation to 

the enemy, 

1. Leaving ranks without orders on pretence JSfe^wnh*"' 
of taking wounded to the rear, or to secure pris- with peiii 

, servitude. 

oners or horses. 

2. Wilfully damaging any property without 
orders. 

3. Being taken prisoner by want of due pre- 
caution, wilful neglect of duty, or disobedience 
of orders ; or being a prisoner, failing to rejoin 
when able. 

4. Without due authority holding correspon- 
dence with, giving intelligence to, or sending a 
flag of truce to, the enemy. 

5. In any manner spreading reports calculated 
to create unnecessary alarm or despondency. 

6. In action, or previous to going into action, 
using words calculated to create unnecessary 
alarm or despondency. 

Note to sec. 6. — " Being prisoner and failing to rejoin when 
able " is new since 1879. 

For the following oflfences an officer or soldier ^ ^' "®' 
is liable to death if committed on active ser- offences 
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punishable VICE; if Committed not on active service, an 
ly on active officcr is liable to be cashiered, a soldier to 

service than 

at other IMPRISONMENT : — 

times. 

1. Leaving commanding officer to go in search 
of plunder. 

2. Without orders from superior officer leaving 
guard, picket, patrol, or post. 

3. Forcing a safeguard. 

4. Forcing or striking a soldier acting as sen- 
tinel. 

5. Impeding the provost-marshal or other per- 
son legally exercising authority under him, or, 
when callM on, refusing to assist the provost- 
marshal or such other person in the execution of 
his duty. 

6. Doing violence to any conveyer of pro- 
visions to the forces, or committing any oflfence 
against the property or person of any inhabitant 
of the country in which he is serving. 

7. Breaking into any house in search of plunder. 

8. By any means whatever, intentionally oc- 
casioning false alarms in action or elsewhere. 

9. Treacherously making known the watch- 
word to any person not entitled to receive it, or 
treacherously giving a watchword different from 
what he received. 

10. Irregularly detaining or appropriating to 
his own corps provisions contrary to order. 



CRIMES AND PUNISHMENTS. 13 

11. A sentinel — 

(a) Sleeping or being drunk on post. 

(6) Leaving post before regularly relieved. 
The two following offences, although classed 
under the above heading — ^viz., offences punishable 
more severely on active service than at other times 
— ^have, nevertheless, only one penalty attached. 
(It is not clear why they are placed in this sec- 
tion. It may also be noticed that this section 
does not include all the crimes which are punish- 
able more severely on active service than at 
other times.) These two crimes are — 

12. By any means whatever negligently occa- 
sioning false alarms in action or elsewhere (see 
sub-sec. 8). 

13. Making known the watchword to any per- 
son not entitled to receive it, or, without good 
cause, giving a watchword different from what 
he received (see sub-sec. 9). 

The penalty attached is cashiering for an 
officer, and imprisonment for a soldier. 

Note to sec. 6. — " Forcing or striking a sentry" was new in 
1879. " Forcing a safeguard." — A safeguard is a guard to 
persons or property granted by a general commanding, and 
guaranteed by the presence of one or more officers or soldiers 
allotted for that purpose. A violation of a safeguard, there- 
fore, concerns the general's honour, and must not be con- 
founded with forcing a sentry. Comparing 8 and 9 with 12 
and 13, we find that by substituting the word " negligently " 
for " intentionally " in the one case, and omitting the word 
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treticheroudy, and subfitituting without good cause in the 
other, the offences become of a less grave nature, and are 
only liable to the lesser penalty. But the offences under 12 
and 13 are not more severely punishable on active service 
than at other times. For definition of active service, see 
chap, viii., Definitions. 
Q. R, sec. A charge against a non-commissioned officer absenting him- 

VI. p. 76. g^2£ from his post without authority when on gate duty, should 
be charged under sub-sec. 2. 

2d Group. 

Having dealt with offences in respect of mili- 
tary service, the next group of crimes in order of 
gravity is headed — 



MUTINY AND INSUBORDINATION. 

A. A,, sec. The following offences are punishable by death 
' ^, ^ wherever committed, either by officer or soldier. 

Mutiny and ' •' 

sedition. ^ Causiug, or couspiring with other persons to 

cause, mutiny or sedition in any of her Majesty's 
forces or navy. 

2. Endeavouring to seduce persons in her Ma- 
jesty's forces or navy from allegiance to her Ma- 
jesty, or persuading any person to join in mutiny 
or sedition. 

3. Joining in, or being present not using his 
utmost endeavours to suppress, any mutiny or 
sedition in her Majesty's forces or navy. 

4. Coming to the knowledge of any actual 
or intended mutiny or sedition in her Majesty's 
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forces or navy, and not having without delay 
informed his commanding ofl&cer. 

Note to sec. 7. — The reserve, auxiliary forces, and navy, are 
now included. 

Mutiny may be described as the act of two or more soldiers 
who join together in resistance to, or disobedience of, lawful 
authority. It implies collective insubordination. 

Sedition may be taken as meaning a proceeding falling short 
of actual mutiny in respect of direct resistance or disobedi- 
ence, but of a mutinous tendency. It is the same crime as in 
civil law, see p. 34. 

The offence of striking, using or offering any a. a., sec. 
violence to a superior officer beinej in the exe- ®" 

^ ° striking or 

CUTION OF HIS OFFICE, is punishable with death threatening 

^ a superior 

everywhere;^ and the offence of striking, using ®**^®'* 
or offering any violence to a superior officer, or 
using threatening or insubordinate language to 
a superior officer, is punishable, if on active 
SERVICE, by PENAL SERVITUDE; if not on active 
service, by cashiering in the case of an officer, 
and IMPRISONMENT in case of a soldier. 

Note to sec. 8. — ^A non-commissioned officer is always sup- 
posed to be in the execution of his office. 

Disobeying in such manner as to show a ml- A. A., sec 
fill defiance of attthority any lawful command ^^q^^^^, 
given personally by his superior officer in the sJJperiSr 

officer. 
^ When not otherwise specified, the punishment applies to 

both officer and soldier, as already mentioned, " every person 
subject to military law," p. 9, above. In some cases, however, 
the offence can only be committed by an officer, or by a non- 
commissioned officer, or by a soldier (examples, sec. 10 (4), sec. 
24, sec. 15 (3), sec 16, sec. 37). See also p. 58. 
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execution of his office, whether such command be 
given orally, or in writing, or by signal, or other- 
wise, is punishable with death everywhere. 

Disobeying the lawful command of a superior 
officer is punishable, if ON active service, by 
PENAL SERVITUDE; if not on active service, by 
CASHIERING for an officer, and imprisonment for 
a soldier. 

Note to sec. 9. — An offence of this class may be of the most 
trivial description, or may be most serious. Charges should 
be therefore framed in such manner as to discriminate more 
accurately than heretofore. The essential ingredients of the 
graver offence are, that it should show a wUfuL defiance of 
authority, and must be disobedience of a latrful command, 
given personaUy by a superior officer in the execution of his 
office. Each of these particulars must be proved before the 
prisoner can be convicted of the more serious offence. 

Lawful command is difficult to define. Simmons says : 
" So long as the orders are not pointedly and decidedly con- 
trary to the known laws of the land, or custom of the service, 
or, if in opposition to these laws, the acts do not tend to an 
irreparable result, they are lawful, and must be unhesitatingly 
obeyed." 

For the following crimes the offender is liable, 
— — y — 

*®- if an officer, to cashiering ; if a soldier, to im- 

Insubordi- 

nation. PRISONMENT : — 

1. Being concerned in any quarrel, refusing to 
obey an officer, though of inferior rank, who 
orders him into arrest; or striking, using, or 
offering violence to such officer. 

2. Striking or using violence to any person in 



A. A., lec. 
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whose custody he is placed, whether the person 
is or is not subject to military law, or is or is 
not his superior officer. 

3. Besisting an escort whose duty it is to 
apprehend him. 

4. Breaking out of barracks, camp, or quarters. 

NoU.—{2), (3), and (4) were new in 1879. It was thought 
right that these crimes should be specified instead of being 
tried as formerly imder sec. 40 (a generally inclusive section). 
It will be observed that a charge may be made imder sub-sec. 
(2) for assaulting a constable, but the same charge could be 
made under sec. 41, simply "committing a civil offence, that 
is to say, assault." See Appendix I. 

For neglect to obey garrison or other orders, a. a., mc. 
the penalty is cashiering for an officer, impris- ^^ ^^^^ ^ 
ONMENT for soldier. The expression "orders" obey orders. 
does not include her Majesty's regulations for 
general information and guidance. 



3d Gfroup. 

DESERTION. FRAUDULENT ENLISTMENT. 
ABSENCE WITHOUT LEAVE. 

Desertion, 
Desertion, attempting to desert, persuading, A. a., 8«c. 

12 

endeavouring to persuade, procuring, or attempt- pgaertion 
ing to procure, any person to desert from her 
Majesty's service, is punishable by death if com- 

6 
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mitted on active service, or under orders 
for active service. 

If not on active service, the penalty is im- 
prisonment for the first offence, and penal ser- 
vitude for the second or subsequent. 

Note to see. 12. — To constitute desertion there must be an 
intention either not to return to her Majesty's service at all, 
or to evade some particular service, and an absentee must not 
be tried, nor convicted of desertion, unless the officer charging 
him, or the court, are satisfied thint desertion as above defined 
has been committed. In cases of doubt, a court should find 
guilty of absence without leave. In judging of the intentvonj 
which is the criterion between mere absence without leave 
and desertion, time is of little value as a test : for instance, a 
man who had only been absent one hour, might be tried for 
desertion if arrested on a ship starting for Australia ; while, 
on the other hand, a soldier might be a long time absent, and 
yet always intend to return. 

A soldier who absents himself in order to shirk some par- 
ticular service, though he may intend to return when the duty 
is over, can also be tried for desertion ; for instance, a man on 
the eve of embarkation for foreign service. The fact of a 
.soldier surrendering is not proof that he always intended to 
return ; he might surrender because he could not escape. For 
desertion of militiamen, see Militia Act, sec. 23, p. 268. 

FravduleTvt Erdistment. 
A. A., leo. The crime of fraudulent enlistment consists 

13. 

m — 

Fraudulent 

enlistment. When belonging to the regular forces, or 
militia when embodied, without having first 
obtained a regular discharge therefrom, or other- 
wise fulfilled the conditions enabling him to 
enlist, enlisting in the regular forces; or — 
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When belonging to the regular forces, without 
having fulfilled the conditions enabling him to 
enlist or enter, enlisting or entering the militia, 
or any of the reserve forces not subject to 
military law, or entering the royal navy. 

The punishment for the first offence is im- 
prisonment, for second or subsequent offence, 

PENAL SERVITUDE. 

If an offender has fraudulently enlisted once 
or oftener, he may, for the purposes of trial for 
desertion or fraudulent enlistment, be deemed to 
belong to any one or more of the corps to which 
he has been appointed, as well as to the corps 
to which he properly belongs, and he may be 
charged with any number of offences of desertion 
or fraudulent enlistment at the same time. 

A conviction of two cases by the same court- 
martial entails the higher penalty, as well as a 
conviction by a previous court. 

Further, on a charge of desertion, a previous 
conviction of fraudulent enlistment will count, 
and admit of a sentence of penal servitude ; also, 
on a trial for fraudulent enlistment, a previous 
conviction of desertion will entail the higher 
penalty ; but the absence next before the enlist- 
ment, which is the subject of the charge, cannot 
be reckoned as a previous case of desertion. 

Note to sec. 13. — Ab a general rule, a Boldier quitting one 
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regiment and enlisting in another should not be charged with 
desertion, but with fraudulent enlistment, for the very fact of 
his again enlisting shows that (at that time at any rate) he did 
not intend to leave her Majesty's service. 

The term fraudulent enlistment is not now used as formerly 
in a general sense, to express any unlawful entry into the 
service. The tern^ is restricted to the offence as defined in 
sec. 13 Army Act, and as regards militia, in sec. 26 Militia 
Act. Fraudulent enlistment under section 13 shortly — 

! Regular soldier or em- ( fraudulently ( 
bodied militiaman \ entering } °^ 

{Regular soldier r fraudulently { militia, 

< entering < reserve, 
( ( navy. 

For fraudulent enlistment of men of auxiliary and reserve 
forces, see Militia Act, 1883, p. 269. 



Assisting to Desert, 
A. A., sec. For assisting tx) desert, or knowing of an in- 

14. 

^ . tention to desert, and not informing his com- 

Conmvance ' " 

at desertion, sanding ofl&cei, an offender is liable to impris- 
onment. 

Absence withxmt Leave. 

A. A., sec. The penalty for the following crimes is for 
^^' officer CASHIERING, soldier imprisonment: — 

Absence 

jdthout 3^ Absence without leave. 

2. Absence from parade or rendezvous, or quit- 
ting parade without leave, or quitting the ranks 
without urgent necessity. 

3. Being without leave out of fixed bounds. 

4. Absence from school. 
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^th Group. 

DISGRACEFUL CONDUCT. 

Officer, 
This is the only peremptory penalty in the A. a., mo. 
Act. It is laid down that an officer convicted 8candaiou« 
of the following crime sliall be cashiered — viz., Smcer? ^ 
behaving in a scandalous manner, unbecoming 
the character of an officer and gentleman (a 
charge of a very wide and vague character). 

Fraud by Persons in Charge. 

This offence is punishable by penal servitude, a. a., boo. 
The ofifender must be charged with or concerned p,^udby 
in the care or distribution of pubUc or regimental ^tot" 
money or goods. The offence is stealing,^ fraudu- g^^ ^^ 
lently misapplying, or embezzling,^ or for being 
concerned in or conniving at the same. 

Disgrojcefvl Conduct of Soldier. 

Disgraceful conduct in a soldier is punishable a. a, seo. 
with imprisonment. "• 

DiBKraceftil 

It consists of — '^^y'f' °' 

soldier. 

1. Malingering, feigning, or producing illness. 

2. Wilfully maiming self or other soldier, with 
intent to render unfit for service. 

^ See p. 33 for definitions of stealing, embezzling. 
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3. Misconduct, by which he produces or aggra- 
vates disease. 

4. Stealing or embezzling^ money or goods, the 
property of an officer or comrade, or belonging to a 
regiment or to the public, or receiving such, know- 
ing them to be stolen or embezzled. 

5. Any other offence of a fraiudulent nature, 
not before specified in the Act, or disgrcucefvl 
conduct of a cruel, indecent, or unnatural kind. 

Note to sec. 18. — ^Although ihe offences specified in these five 
sub-sections are known as disgraceful conduct of soldier, a 
charge under sub-sec. (5) is the only one in which the words 
" disgraceful conduct " would appear, since words in italics in 
headings or margin do not form part of the Act (see Army 
Act, sec. 18, also Appendix I. Forms of Charges). 

Malingering means a feigning of illness for the purpose of 
evading military dufcy. Feigning disease would be a preferable 
charge, because it discloses an ofienoe though the pretence was 
not made for the purpose of evading duty, which might be 
difficult to prove. A man is not liable to trial under this sec- 
tion who, from voluntary acts, involuntarily produces disease. 
" Produces" implies an act done with the deliberate intention 
of producing disease. 

Dth Grrmtp, 

DKUXKENNESS. 

A. A., Mc. Drunkenness, whether on duty or not on duty. 

Drunken- ^ puuishable in the case of an officer by cashier- 

ness. jyg^ jjj ^Yie case of a soldier by impkisonbient, and, 

in addition or substitution, a FINE of £1. 

^ See p. 33 for definitions of stealing, embezsling. 
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Note to tee. 19.— UntQ recently an officer could only be tried 
for drunkennees on duty ; if drunk not on duty he could for- 
merly be tried for " scandalous conduct/* now he can be tried 
for a simple case of drunkenness like a private soldier. 

A man is on duty on the line of march at all times, but this 
section of the Act makes no difference between the offences of 
simple drunkenness and drunkenness on duty. This is modi- 
fied by sec. 46. 



Qfh Group. 

OFFENCES IN RELATION TO PRISONERS. 

When in command of a guard, picket, patrol, A. A., sec. 

so 

or post, releasing without proper authority any pe^n^jt^jj, 

prisoner committed to his charge, or allowing priJonera. 
any prisoner to escape who is committed to his 
charge, or whom it is his duty to guard. 

If done WILFULLY the penalty is penal ser- 
vitude, if done otherwise, imprisonment. 

Note to sec. 20. — The increased penalty in this section of 
penal servitude is new since 1879. 

The penalty for the following crimes is cashier- a. a, aec. 
ING for ofl&cer, imprisonment for soldier : — V" , 

Irregular 

Unnecessarily detaining a prisoner in custody; jjJ^Pt^®^" 
or having committed a person to custody, failing 
to deliver within twenty-four hours an account 
of the crime in writing to the custodian ; or be- 
ing in command of a guard, failing to deliver 
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prisoner's name and oflPence, so far as is known, 
within twenty-four hours to the officer to whom 
he reports. 



A. A., Bee. Escaping from arrest or confinement (arrest or 
Escaping Confinement includes all kinds of lawful custody). 

ftom con- 
finement. 



^th Orowp. 



A. A., uc. 
23. 

Corrupt 
dealing in 
respect of 
supplies. 



OFFENCES IN RELATION TO PROPERTY. 

Conniving at the exaction of exorbitant prices 
for horses, or stalls to sutlers, or taking any fee, 
or being in any way interested in the sale of 
provisions or merchandise brought into any place 
in which the offender has any authority, is 
punishable with imprisonment. 



A. A., lec. 
24. 

Deficiency 
and injury 
to equip- 
ment. 



Loss or deficiency of, or injury to, arms, am- 
munition, equipment, instruments, clotliing, or 
necessaries; selling, ill-treating, making away 
with, or injuring horse, is punished with im- 
prisonment, also wilfully injuring any public or 
regimental property. The section only applies 
to soldiers. 

Note to sec. 24. — A charge of " making away with " Should 
be preferred only when proof is forthcoming that the prisoner 
actually sold or otherwise disposed of his kit by some positive 
act. " Losing by neglect" would be the usual charge. 
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Sth Group. 

OFFENCES IN RELATION TO FALSE DOCUMENTS 

AND STATEMENTS. 

Falsifying oflScial documents and false declara- A. A., mc. 
tions. Punishment, imprisonment. 

Neglect to report, and signing in blank. Pun- a. a, mc. 
ishment, cashiering for ofl&cer, and imprison- **' 
MENT for soldier. 

False statement or false accusation by soldier a. a, sec. 
or oflacer. Punishment, imprisonment. *^* 

Note.—UoBt of 27 was new in 1879 ; for details of 25, 26, 27, 
see Army Act. See also Appendix I. Forms of Charges. 



9th Group, 

OFFENCES IN RELATION TO COURTS-MARTIAL. 

The following offences are punishable, in case a. a, sec. 
of ofl&cer with cashiering; soldier, imprison- ^' 
MENT; but only by a court-martial other than 
that concerned : — 

1. Military witness summoned or ordered fail- 
ing to attend. 

2. Eefusing to take oath or declaration. 

3. Refusing to produce a document legally 
required. 
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29. 

False evi- 
dence. 



4. Refusing, when a witness, to answer a ques- 
tion legally requiring an answer. 

5. Contempt of court.^ 

In the last case the court has power, instead 
of trying the offender by another court, to com- 
mit him by order of the president to imprison- 
ment not exceeding twenty-one days. 

Note to sec. 28. — But such order must be read as a sen- 
tence, and must therefore commence (sec. 68) on the date of 
the order. If the court awarded sentence, in respect of the 
offence under trial, of twenty-one days or more, the two 
awards of imprisonment would be concurrent, and that for 
contempt would therefore be inoperative. To avoid this, it is 
suggested (O'Dowd) that, on the president signing the order, 
the court might adjourn until the date at which the imprison- 
ment expires, and then resume the trial ; or, if that course be 
inconvenient, they might conclude the proceedings, except the 
sentence, make the award for contempt, and then adjourn, re- 
assembling for the considering their sentence for the offence 
under trial. 

WiKully giving false evidence when examined 
on oath or declaration before any court, or ofl&cer 
authorised to administer an oath, is punishable 

by IMPRISONMENT. 



A. A., MC. 
80. 

Offences in 
relation to 
billeting. 



10th Group. 

OFFENCES IN RELATION TO BILLETING.^ 

Punishment — ofl&cer, cashiering; soldier, im- 
prisonment. 

^ Means : contempt by using threatening or insubordinate 
language, or causing disturbance or interruption. 
^ Offences relating to billeting and impressment can also be 
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Shortly, these offences are — ^ill-treatment of 
occupier of house where billeted ; officer refusing 
to cause compensation for the same; failing to 
meet the just demands of occupiers ; wiMuUy de- 
manding billets not required, or taking, or con- 
niving at taking, any consideration to relieve any 
person from liability as to billeting; offering 
menace to constable, to make him give billets 
contrary to the Army Act, or to discourage him 
from doing his duty ; offering compulsion on any 
person tending to oblige him to receive any per- 
son or horse not duly billeted. 

lltk Group. 

OFFENCES IN RELATION TO IMPRESSMENT.^ 

* 

Punishment — officer, cashiering ; soldier, im- a. a., sec. 

PRISONMENT. ^^' 

Offences in 

Wilfully demanding carriages, animals, or ves- relation to 

•^ o t7 ' » iinpress- 

sels not required for authorised purposes ; or fore- riageV&c*^ 
ing the same to travel against the will of person 
in charge beyond the proper distance ; or to carry 
a greater weight than authorised ; or not dis- 
charging the same as soon as practicable; or 
forcing the same from the owner ; or failing to 

punished by civil court. Army Act, sees. Ill and 118. See 
pp. 232, 233, chap. viii. 
^ See previous footnote. 
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comply with the Act as regards payment and 
weights ; compelling any person to take any bag- 
gage not entitled to be carried, or to carry any 
person except under a requisition of emergency, 
or sick persons ; ill-treating or permitting iU- 
treatment of any person in charge, or offering 
violence to a constable. 

12th Group. 

OFFENCES IN RELATION TO ENLISTMENT. 

A. A., see. Having been discharged with disgrace from 

any part of her Majesty's forces, or dismissed 

?i^rgt witii ^^^^ disgrace from the navy, has afterwards en- 

disgrace. Jigted in the regular forces without declaring the 

circumstances of his discharge or dismissal. 

Punishment — penal servitude. 

Note to sec. 32. — " Discharged with disgrace " here includes 
discharged with ignominy, discharged as incorrigible and 
worthless, or discharged on account of a conviction of felony, 
or of a sentence of penal servitude. 

A. A., sec. A person who, having become subject to mili- 
tary law, is discovered to have wilfully made a 
false answer to any question in the attestation 
paper, which has been put to him by direction of 
a justice, is liable to imprisonment. 

A^A., lec. Enlisting for the regular forces any man not 
General of- authorised to be enlisted, or wilfully contraven- 



False answer 
on enlist- 
ment. 
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ing any enactments or regulations relating to fences in 
enlistment or attestation^ is punishable with IM- enlistment. 

PRISONMENT. 



13th Group. 

MISCELLANEOUS MILITARY OFFENCES. 

The punishment for all the offences under this 
heading is cashiering for an officer, imprison- 
ment for a soldier. 



Using traitorous or disloyal words regarding a. a, mc. 

«■ 

the Sovereign. 

" Traitorous 

words. 

Whether serving with her Majesty's forces or a. a., mc. 

36. 

Injarious 
disclosures. 



not, without due authority in any way disclosing 
the numbers or position of any forces, or maga- 
zines, or stores, or any preparations for, or orders 
relating to operations, in such manner as to pro- 
duce effects injurious to her Majesty's service. 

Note — This clause specially relates to newspaper correspon- 
dents, who are now subject to military law when with troops : 
it also applies to every one present ^dth an army, if subject 
to military law. See chap. viii. p. 243. 

An officer or non-commissioned officer striking a. a, sac. 
or ill-treating a soldier, or unlawfully detaining *^* 

ni-treating 

his pay when due. (A soldier cannot be tried a soldier. 
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under this section ; but for striking another sol- 
dier he can, under sec. 41 (5) — viz., assault.) 



A. A, 160. Fighting, promoting, or conniving at a duel, or 



88, 



Duelling or attempting to commit suicide. 

(A fight otherwise than with deadly weapons 
is not a duel.) 



attempting 
duicide. 



A. A, sec. Neglecting or refusing, on application being 
Refusing to ^^^G, to deliver over to civil power, or to assist 
fender' to ' ^^ apprehending any officer or soldier accused of 

civil power. . ., /v» 

a Civil offence. 



A. A., lec. 

40. 

Conduct to 
the preju- 
dice of mili- 
tary disci- 
pline. 



An act, conduct, or neglect to the prejudice of 
good order and military discipline. 

Note. — This offence is of a very comprehensive character ; and 
before framing a charge under this section it should be care- 
fully considered whether the " conduct, &c.," is really and sub- 
stantially to the prejudice of good order and military disci- 
pline. It does not include offences of a non-milUoury character. 

No person is to be charged under this section for any offence 
for which special provision is made elsewhere in the Army Act^ 
and which is not a civil offence. 

K BO charged, however, the proceedings are not thereby in- 
valid, unless injustice has been done. 

If there is any doubt whether the offence is, or is not, a spe- 
cific crime under another section, the prisoner may be charged 
under both (alternative charges) ; but of course the court must 
acquit on one. 
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14:th Group, 

OFFENCES PUNISHABLE BY ORDINABY LAW. 

Formerly the law regarding these crimes was A. a, sec. 

41. 

Civil crimes. 



complicated. The act now gives cibsolute juris- 



diction to a court-martial to try any civil offence ; 
with the important exception that it cannot try 
treason, murder, manslaughter, treason-felony, or 
rape, unless the offence was committed out of 
her Majesty's dominions, or at Gibraltar, or (even 
if committed within her Majesty's dominions) if 
on active service, or more than 100 miles from a 
civil court.^ 

For treason and murder a court-martial can 
sentence to death ; manslaughter, treason-felony, 
or rape, penal servitude ; for any other offence 
not specified in the Act, but punishable by the 
law of England, a court-martial can sentence a 
prisoner to imprisonment up to two years, or to 
any punishment assigned for such offence by the 
law of England. 

Note to sec. 41 (a). — Although courts-martial have jurisdic- 
tion to try all civil offences, with the exceptions named, these 



^ Persons cannot be tried for murder, treason, manslaughter, 
treason-felony, or rape by court-martial in the United King- 
dom. This is not mentioned in the text, because the expres- 
sion "100 miles from a civil court" seems to render that 
unnecessary. 
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Treason. 



Murder. 



Manslaugh- 
ter. 

Treason-fel- 
ony. 



Felony — 
misdemean- 
our. 



would, as a rule, be tried by civil court. Stealing from a com- 
rade is an exception. The restrictions here mentioned as to 
trying certain civil offences do not apply to a field general court- 
martial, which can try any civil ofifence which otherwise can 
come under its jurisdiction. Army Act, sec. 49, chap. iv. p. 127. 

Note to sec. 41 (h). — Treason may be said to comprise acts 
of violence against the Sovereign ; acts of treachery against 
the State in favour of an enemy ; acts of violence against the 
internal government of the country. 

Murder J the unlawfully killing another with malice afore- 
thought, either express or implied. 

Mandaughtery the unlawful killing another without malice 
aforethought. 

Treason-felony. — Certain offences which had been declared 
treason by statute were, by a later statute, made felonies ; 
hence the name. These are — Compassing, &;c., to deprive or 
depose the Sovereign from the Crown ; to levy war against 
the Sovereign to compel her to change measures, or to force 
or intimidate Parliament ; to move any foreigner with force 
to invade her Majesty's dominions. 

Fdonp — Misdemeanour. — The same act cannot be both a fel- 
ony and a misdemeanour. Although, as a rule, the more seri- 
ous crimes are felonies, the distinction is not founded on the 
degree of enormity of the crime, but rather on the conse- 
quences of each. Felony is derived from two words, one sig- 
nifying fief or feud, the other price or value. Thus, if we go 
back to feudal times, we find the origin of the term : it ap- 
plied to offences which in the tenant involved loss of his land 
to the lord of the fee. Blackstone thus defines felony : " An 
offence which occasions a total forfeiture of either lands or 
goods, or both, at common law, and to which capital punish- 
ment may be superadded, according to the degree of guilt." 
It may be noticed that where a statute declares that an 
offender against its provisions shall be deemed to have fdoni- 
oudy committed the act, the offence is thereby made a felony. 

Misdemea>nour is applied to indictable crimes not falling 
within the class of felonies. 

Legislation (in 1870) attempted to remove the distinction 
between felony and misdemeanour, by doing away with all 
forfeitures as result of conviction of felony; but the terms, 
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having become firmly attached to the various offences, still 
remain. 

Although forfeiture on conviction of felony is a thing of the 
past, there are minor points which distinguish felonies from 
misdemeanours ; an arrest is justifiable in certain cases of 
supposed felony, where it would not be in cases of supposed 
misdemeanours ; the latter may be tried on information, 
felonies only upon indictment or inquisition ; right of per- 
emptory challenge is confined to those charged with felony ; 
previous conviction of felony entails severer penalty than the 
same of misdemeanour. 

The principal felonies made so by statute are — murder, 
manslaughter, attempt to murder, wounding with intent to do 
bodily harm, theft, burglary, housebreaking, rape, arson, forgery. 

The chief misdemeanours — ^Ubel, conspiracy, nuisance. 

Perjury is the crime committed by one who, when a law- Peijury. 
ful oath or authorised declaration is administered to him in 
some proceeding in a court of competent jurisdiction, swears 
wUfyMyy absolutely f and faUdy in a matter material to the 
issue. Perjury is a misdemeanour. 

The -statement must be wilful, and not due to any mistake, 
surprise, or inadvertency ; immaterial statements, though false, 
are not triable for perjury. See also pp. 182 and 189. 

Theft or Larceny, — ^The wilfully wrongful taking possession of Theft or 
the goods of another, with intent to deprive the owner of his "^^y- 
property in them. 

Distinction between Larceny and Embezzlement. The gist of 
the latter offence is that, in the case of appropriation by an 
employee of money or goods received by him for his master, 
such money or goods are not, at the time of appropriation, in 
the actual possession of the employer. 

In Robbery there must have been a feloniously taking from Robbery, 
the person of another, or in his presence, against his will, ac- 
companied either by violence or a putting to fear. 

Forgery is the fake making, altering, or adding to any writ- Forgery. 
ing or document, with intent to defraud. 

Burglary, — ^The breaking and enteiing of the dwelling-house Burglary, 
of another in the night-time, with intent to commit a felony. 
Night, settled by statute, means from nine o'clock in the even- 
ing till six o'clock following morning. 

C 
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Housebreak' 
ing. 

Arson. 
Sedition. 



A. A., sec. 

105. 



A. A, 860. 
42. 

Complaint 
by officer. 



A. A., 860. 
48. 

Complaint 
by soldier. 



Housebreaking is the same crime committed by day. 

Arson is the wilful and malicious setting fire to any build- 
ing. 

Sedition embraces all practices which are calculated to dis- 
turb the tranquillity of the State, by stirring up opposition 
to the Government, exciting discontent, or bringing the ad- 
ministration of justice into contempt. 

An oflBicer is Kable to be dismissed the service, 
if tried and convicted by court-martial for traffick- 
ing in commissions. 

REDRESS OF WRONGS. 

Appears under this Tieadmg {Crimes and Punishments) 

in the Army Act, 

An officer thinking himself wronged by his 
commanding officer, and not receiving the re- 
dress to which he may consider himself entitled, 
may complain to the Commander-in-Chief in order 
to obtain justice, who is required to examine, and 
to report to her Majesty. 

A soldier has now a general right of complaint 
in respect of any matter in which he may think 
himself wronged. He can complain to his cap- 
tain against inferior officer, to his commanding 
officer against his captain, and to the officer 
commanding district or station against his com- 
manding officer ; and these officers appealed to are 
bound to inquire into the matter, and if satisfied of 
the justice of the complaint, to give full redress. 

A soldier is not now, as formerly, punishable 
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for making a frivolous complaint, but a false 
accusation can be punished under sec. 27. 

PROVISIONS AS TO PUNISHMENTS AND SCALE. 

The Army Act, sec. 44, lays down a scale of a. a., sec. 
punishments, in the order of their severity, first **• 

Scale of 

applicable to ofl&cers, then to soldiers. Several punisument 
■t -t ' by court- 

provisions follow, explanatory of the scale. martiaL 

It has already been mentioned ^ that the prin- 
ciple adopted in the Act is to affix to each offence 
a maximum punishment, instead of, as under the 
former law, " such punishment as a general, dis- 
trict, or regimental (as the case may be) court- 
martial may award." And the court is generally 
empowered to give any less punishment than the 
one named. 

On reference to the scale below, it will be 
observed that there is a great gap seemingly 
between the maximum term of imprisonment — 
two years — and the next greater punishment, 
which is five years' penal servitude. 

It has been maintained, in explanation of this 
apparent anomaly, that there is practically no 
such gap — ^that, in fact, in many cases two years' 
imprisonment is a more severe sentence than five 
years' penal servitude. This, however, is dis- 
puted on high authority, also by persons who 

1 See p. 9. 
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have undergone punishment;^ and it would 
seem a matter of regret that the law does not 
sanction, as it formerly did, sentences of three 
and four years' penal servitude. For further 
remarks on this subject, see the preface. 



A. A., MO. 

Scale 
(officers). 



(Soldiers.) 



Scale of Punishments. 

Officers, 
a. Death. 

&. Penal servitude — not less than five years. 

c. Imprisonment with or without hard labour- 
not exceeding two years. 

d. Cashiering.2 

e. Dismissal from her Majesty's service 

/. Forfeiture of seniority of rank in army, or 
corps, or both. 
g, Eeprimand, or severe reprimand. 

Soldiers, 
h. Death. 

i. Penal servitude — same as officers. 

k. Imprisonment — same as oflBcers. 

/. Discharge with ignominy. 

1 See " The Duration of Penal Servitude," by Sir E. F. Du 
Cane, K.C.B., Inspector- General Military Prison Department, 
Fortnightly Review, June 1883. Also, Eighteen Months' Im- 
prisonment, by D S , late captain Regiment. 

^ Cashiering is considered a more severe punishment than 
dismissal. The former is held to incapacitate the person sen- 
tenced from ever again serving the crown in any capacity — 
Simmons. 
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m. Reduction of non-commissioned officer to 
lower grade, or to ranks.^ 

n. Forfeitures, fines, stoppages. 



Any one punishment lower in the scale than A. A., sec. 

Provisions. 



the one specified in the Act for any offence may 



be given. 

An officer must be sentenced to cashiering before 
he is sentenced to imprisonment or penal servitude. 

An officer, when sentenced to forfeiture of 
rank, may also be sentenced to reprimand. 

A soldier sentenced to penal servitude or im- 
prisonment may, in addition, be sentenced to 
discharge with ignominy. 

In addition to any other punishment, oflfenders 
may be sentenced to forfeiture of deferred^pay, 
service towards pension, military decorations or 
rewards, in such manner as Eoyal Warrant pre- 
scribes,^ or to any deduction of ordinary pay 
authorised by the Army Act. 

Summary punishment* can be given by any 
court-martial on active service for oflfences of ag- 
gravated drunkenness, disgraceful conduct, or for 
any offence punishable by death or penal servi- 

^ A non-commissioned officer can only be reduced to or from 
a legal rank ; care must therefore be made in wording sen- 
tences. For definition of rank and appointment, see Queen's 
Regulations, sec vii par. 112. 

2 See p. 202. ' See note, chap. iii. p. 69. 
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tude, but cannot be inflicted when imprisonment 
can be carried out. 

Summary punishment is to consist of punish- 
ment directed by rules of Secretary of State.^ 
But it is not to be flogging, or of a nature to 
injure life or limb, nor can it be inflicted on a 
non-commissioned officer, or a reduced non-com- 
missioned oflBcer for an offence committed whilst 
he was a non-commissioned officer. 

An aggravated case of drunkenness means 
drunk on duty, on march, or when warned for 
duty, or when, by reason of drunkenness, the 
ofiender was found unfit for duty. Commanding 
officer is not obliged to deal summarily with a 
case of aggravated drunkenness. 

Disgraceful conduct means ofiences specified 
in Army Act, sec. 18.^ 

Eules of summary punishment are to be laid 
before Parliament. 

For purpose of commutation of punishment, 
summary punishment stands next below penal 
servitude in scale. 

Rules for Summary Punishment by Court-Martial, 
Toade by Secretary of State, July 1881. 

Summary punishment is not to exceed three 
months, and consists of — 

^ See below. » Se^ p, 21. 
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(a) Field imprisonment No. I., or 

(b) Field imprisonment No. II. 

In field imprisonment No. I. prisoner may be 
kept in irons, straps, or ropes, and secured so as 
to prevent his escape. 

When in irons he may be attached to a fixed 
object in such a manner that he must remain in 
a fixed position, for a period not exceeding two 
hours in one day ; but he must not be so attached 
for more than twenty-one days in all, nor for 
more than three out of any four days.^ He may 
be dealt with as if he were under sentence of 
imprisonment with hard labour. 

Field imprisonment No. II. is the same as field 
imprisonment No. I., except that the offender 
cannot be attached in a fixed position. ^ 

Summary punishment must be so inflicted as 
not to leave permanent mark, or cause injury, 
and must be discontinued on report of medical 
officer that continuance would be prejudicial to 
oflFender's health. 

A short recapitulation of the different crimes, 
arranged according to their punishments, may be 
useful here. 

^ Summary pimishment was not inflicted during the active 
operationB in Egypt, 1882 ; but with a view to doing so, stocks 
were made by the Royal Engineer department, by order of the 
general commanding. 
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SUMMARY OF CRIMES AND PUNISHMENTS. 
CRIMES PUNISHABLE WITH DEATH. 

(a) At Any Time, or Place, 

7. 1. Mutiny or sedition. 

8. 2. Violence to a superior officer in execution of 
his office. 

». 3. Disobeying the lawful command given per- 
sonally by superior officer in the execution 
of his office. 

(b) On Active Service, at Gibraltar, or more 
than 100 miles from a Civil Court} 
„ 41. 4. Murder. 

„ 41. 5. Treason. 

(c) On Active Service only, * 

6. Shamefully abandoning a post. 

7. Shamefully casting away arms, &c. 

8. Treacherously holding correspondence with 
enemy. 

/ 9. Assisting or harbouring enemy. 

10. Aiding enemy when prisoner of war. 

11. Knowingly committing any act imperilling 
success. 

^12. Cowardice. 

^ See note, p. 81. 

^ The crimes specified under sec. 4 are liable to the death 
penalty not only on active service, but generally " in relation 
to the enemy." It will be seen by reading them in detail 
(p. 10} that they necestarily relate to the enemy. 
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13. Leaving commandiiig oflScer to plunder. 

14. Leaving post without orders. 

15. Forcing safeguard. 

16. Impeding provost-marshal. 

17. Forcing or striking a sentry. 

18. Violence to person or property of inhabitant. 

19. Breaking into house for plunder. ) ^ ^k 

20. Intentionally causing false alarms. 

21. Treacherously making known parole or 

countersign. 

22. Irregularly appropriating supplies. 

23. Sleeping, being drunk, or leaving post 

when oh sentry. 

24. Deserting, attempting or persuading to „ 12. 

desert. (Liability extends to "under 
orders for active service.") 

CRIMES PUNISHABLE WITH PENAL SERVITUDE. 

(a) At Any Time, or Place, 

1. Desertion, second offence. „ 12. 

2. Fraudulent enlistment, second oflence. » is. 

3. Fraudulently misapplying or embezzling » i^- 

public money or goods. 

4. Wilfully releasing a prisoner, or allowing „ ao. 

him to escape. 

5. Enlistment after discharge with disgrace. „ 82. 



■60. 41. 
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(b) On Active Service, at Gibraltar, or more 
than 100 miles from a Civil Court, ^ 

6. Manslaughter. 

7. Treason-felony. 
.8. Eape. 



» 5. < 



(c) On Active Service only. 

9. Leaving ranks without orders. 

10. Wilfully damaging property without orders. 

11. Taken prisoner, failing to rejoin when able. 

12. Without authority holding correspondence 
with enemy, &c. 

13. Spreading reports calculated to alarm. 

14. Using words calculated to alarm in action, 
or previous to action. 

„ 8. 15. Violence to, or using threatening or insubor- 
dinate language to superior officer. 
„ 9. 16. Disobeying lawful command of superior officer. 

Besides above list, all crimes punishable by 
death can be punished by penal servitude. 

CRIMES PUNISHABLE WITH SUMMARY PUNISHMENT. 

1. Aggravated drunkenness. 

2. Disgraceful conduct. 

3. All oflfences punishable with death or penal 
servitude. 

^ See note, p. 81. 



„ 44 (5). ' * 
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But summary punishment can only be inflicted 
when imprisonment cannot be carried out, and 
can only be awarded for these offences committed 
on active service. 

CRIMES PUNISHABLE WITH IMPRISONMENT. 

All other crimes are punishable with cashier- 
ing, or with imprisonment for two years or less.^ 
They are shortly — 

Those mentioned above under sec. 6, if com- 
mitted not on active service. 

Negligently causing false alarms. \ 

Making known parole or countersign without > sec 6. 
trecLchery, ) 

Violence, or threatening or insubordinate Ian- » *• 
guage to superior, not on active service. 

Disobedience to superior, not on active service. „ 9. 

Insubordination. „ lo. 

Neglect to obey orders. „ ii. 

Desertion, first case. „ 12. 

Fraudulent enlistment, first case. „ is. 

Assisting to desert, or conniving at. „ 14. 

Absence. i, w. 

Disgraceful conduct. „ 16, is. 

Drunkenness (fine in addition). „ is. 

^ In most sections of the Army Act the punishment is 
cashiering for officer, imprisonment for soldier, but in a few the 
penalty is imprisonment for both— examples, sees. 12, 20, 23. 
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A. A., 

MO. 20. Permitting prisoner to escape (if not done wil- 
fuUy). 

81. Irregular imprisonment. 

22. Escape from confinement. 

28. Corrupt dealing in respect of supplies. 

24. Deficiency and injury to equipment. 

25. Falsifying documents ; false declarations. 

26. Neglect to report ; signing in blank. 

27. False accusation or statement. 

28. Offences in relation to courts-martial, 

29. False evidence. 

80. Offences in relation to billeting. 

81. Offences in relation to impressment. 

88. False answer on enlistment. 

84. General offences in relation to enlistment. 

85. Traitorous words. 

86. Injurious disclosures. 

87. Ill-treating soldier. 
is. Duelling, and attempting suicide. 

89. Refusing to deliver to civil power soldiers accused 
of civil offences. 

40. Conduct to prejudice of military discipline. 

41. Offences punishable by civil law. 

Besides the above, all offences punishable with 
death or penal servitude are also punishable with 
imprisonment. 
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CHAPTER III. 

PROCEDURE BEFORE TRIAL AND POWERS OF 
COMMANDING OFFICER, 

PROCEDURE BEFORE TRIAL. 

Arrest 

Persons charged with offences are taken into a. a., see. 
military custody-that is, arrest or imprison- «_^ 
ment. If an offender is kept eight days in cus- 
tody (if not on active service) without a court- 
martial being ordered, his commanding officer 
must make a special report to the general, and 
continue to do so every eighth day until a court- 
martial is assembled. 

An officer may order a superior into arrest if 
engaged in any fray, quarrel, or disorder. 

No officer or soldier can refuse to receive a 
prisoner committed by an officer or non-commis- 
sioned officer; but the person committing must 
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furnish an account of the crime in writing as 
soon as practicable, but in any case within 
twenty - four hours. The charge against an 
offender must be investigated by the proper 
authority without unnecessary delay, 
yi^'^^' ^^® Queen's Eegulations defines close and 
18-24 and ^p^j^ aiTcst, and makes several rules on the sub- 
ject. As a rule, an officer should not be placed 
under arrest unless it is intended to try him, 
and, generally, an ofl&cer should not be released 
from arrest by the officer who arrested him. An 
officer in arrest cannot demand a court-martial. 

Soldiers are not to be confined in the guard- 
room for minor offences. Offenders are not to 
perform any military duty; but if required to 
do so through emergency or error, they are not 
absolved in consequence.^ To condone the offence, 
it seems necessary that the act — the putting on 
duty — should be done intentionaily, and by the 
person wlu) has power to dispose of the prisoner. 
Prisoners are not to bear arms except in case 
of emergency, or on line of march. 

Investigation of Charges by Commanding Officer. 
Duty Of ' Every commanding officer will take care that 

command- 
ing officer as a person under his command, when charged with 

to investiga- ■*■ " 

charge. * See Hints to Courte-Martial — O'Dowd. 
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an oflfence, is not detained in custody for more 
than forty-eight hours after the committal of 
such person into custody is reported to him, 
without the charge being investigated, unless 
such investigation seems to him impracticable 
with due regard to the public service. Every 
case of detention beyond forty-eight hours, and 
the reason thereof, shall be reported by the com- 
manding officer to the officer commanding the 
district or garrison. 

Every charge against a soldier will be heard Hearing of 

charge. 

in the presence of the accused, who will have 
full liberty to cross-examine any witness against 
him, and to call any witnesses, and make any 
statement in his defence. 

The commanding officer will dismiss a charge Disposal of 
brought before him if, in his opinion, the evi- command- 
dence does not show that some offence under the 
Army Act has been committed, or if, in his 
discretion, he thinks the charge ought not to be 
proceeded with. 

If the charge is proceeded with, the command- 
ing officer should order, or apply for a court- 
martial within thirty-six hours. 

Where the accused is remanded by his com- Procedure 

. , and sum- 

manding officer for tnal by general or district maryofevi- 

*-' •/ o dence on 

court-martial, the evidence of the witnesses who t^af by ^^^ 
were present before the commanding officer shall se^™ ' 



or 
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district be taken down in writing in a narrative form in 

court-mar- 

«i- the presence of the prisoner, who, if there is any 

variance between the evidence of any witness so 
taken down and the evidence previously given 
before the commanding officer, shall be allowed 
to put questions to the witness with reference to 
such variance ; and such questions with the 
answers shall be added in writing to the evi- 
dence taken down. 

The evidence of each witness when taken 
down shall be read over to him and shall be 
signed by him, or if he cannot write his name, 
shall be attested by his mark and witnessed. 
Any statement of the prisoner material to his 
defence shall be added in writing. 

The above evidence and the statement, if any, 
shall be taken down before the commanding 
officer, or such officer as he directs ; and if the 
commanding officer thinks it desirable, he may 
re-hear the case and reconsider his decision, and 
dispose of it as provided above. 

The evidence and statement thus taken, or 
a true copy thereof, shall be laid before the 
court-martial before whom the prisoner is 
tried. 

A true copy thereof shall, if the case is such 
as appears to the convening officer to render it 
desirable, be given to the prisoner gratis, and in 
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any other case, shall, if the prisoner so requests,^ 
be given to him on payment of one penny for 
every seventy-two words ; and where the prisoner 
has not obtained a copy of the summary of evi- 
dence the court should permit him to inspect the 
summary or the copy thereof laid before the 
court, or may order a copy to be given to the 
prisoner gratis.^ 
Where an officer is charged with an ofifence Procedure 

on chai*ge 

under the Army Act, the investigation shall be against 

officer. 

held, and the evidence taken in his presence in 
writing, if he requires it, in the same manner, as 
nearly as circumstances admit, as is required in 
the case of a soldier. 

Where an officer is ordered for trial without 
any such taking of evidence in his presence, an 
abstract of the evidence to be adduced shall be 
delivered to him gratis not less than twenty-four 
hours before trial, and shall be laid before the 
court on its assembly.* 

The officer ordering trial should be careful to q. r., see. 

^ ^ vi. para. 84, 

avoid expressing any opinion as to the guilt or ^' 
innocence of the prisoner. When a soldier is to 

^ Convening officer should always order this copy to be given 
to the prisoner if the case is complicated. 

3 But if the convening officer or the senior officer on the 
spot considers that it is impossible or inexpedient to carry 
out all the above procedure, he can make a declaration to that 
efifect, and the trial is, nevertheless, valid. — Rules of Procedure, 
102. 

D 
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be arraigned on a serious charge, and charges on 
minor offences are pending, the convening officer 
may strike out minor offences ; and, as a rule, a 
charge should not be brought to trial as an addi- 
tion to a grave charge, if it would not otherwise 
have been tried by court-martial. 

Prisoner* 8 preparation for Defence, 

R. p., 18-15. A prisoner for whose trial a court-martial has 
for prigoner been Ordered to assemble shall be afforded proper 

to prepare 

defence. Opportunity of preparing his defence, and shall 
be allowed free communication with his witnesses, 
and with any friend or legal adviser whom he 
may wish to consult. 

Information The prfsouer before he is arraigned should be 

of charge 

and delivery informed by an officer^ of every charge on which 
prisoner*^ he is to be tried ; and also that, on his giving the 
names of any witnesses whom he desires to call 
in his defence, reasonable steps will be taken for 
procuring their attendance.^ The interval be- 
tween his being so informed and his arraignment 
should not be less, in the case of a regimental 
court-martial, than eighteen, and in the case of 
any other court-martial, than twenty-four hours. 

^ The commanding officer of the prisoner usually sees that 
this duty is done, but when a judge-advocate is appointed, he 
should satisfy himself that the prisoner has been warned, &c. 

' The duty of the convening officer before the assembly of 
the court, afterwards that of the president. See also p. 119. 
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The ofi&cer at the time of informing the pri- 
soner should give him a copy of the chaige- 
sheet, and, where the prisoner is a soldier, should, 
if necessary, explain the charge-sheet and charges 
to him, and should also, if he is illiterate, read 
the charges to him. 

A list of the names, rank, and corps of the 
president and officers who are to form the court, 
and where officers in waiting are named also of 
those officers, should, as soon as the president and 
officers are named, be delivered to the prisoner if 
he desires it.^ 

If it appears to the court that the prisoner is 
liable to be prejudiced by any non-compliance 
with this rule, the court shall take steps, and if 
necessary adjourn, to avoid the prisoner being so 
prejudiced.^ 

Any number of prisoners may be tried together joint trfai 
for an offence charged to have been committed 
by them collectively, but in such case notice of 
the intention to try the prisoners together should 

^ This list should always be given in the case of a general 
court-martial. 

A copy of the summary of evidence should also be given to 
the prisoner, unless in cases where, as frequently happens, the 
facts are very simple. (See p. 49, and footnote.) 

' But if the convening officer, or the senior officer on the 
spot, considers that it is impossible or inexpedient to comply 
with the above procedure, he can make a declaration to that 
effect, and the trial is nevertheless valid. — Rules of Procedure, 
102. 
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be given to each prisoner at the time of his being 
informed of the charge, and any prisoner may 
claim, either by notice to the authority convening 
the court, or, when arraigned before the court, by 
notice to the court, to be tried separately, on the 
ground that the evidence of one or more of the 
other prisoners proposed to be tried together with 
him will be material to his defence ; the conven- 
ing authority or court, if satisfied that such evi- 
dence will be material, and if the nature of the 
charge admits of it, shall allow the claim, and 
such prisoner shall be tried separately. 



K p., 9-12. 



Charge- 
sheet and 
charge. 



Commence- 
ment of 
charge- 
ahee 



r 



FRAMING CHARGES. 

Full instructions are now issued as to fram- 
ing charges, and the wording of each charge 
against every section of the Act is prescribed 
in an Appendix to Eules of Procedure. See 
Appendix I. 

A charge-sheet, which may include one or more 
charges, contains the whole issue or issues to be 
tried by a court-martial at one time. 

A charge means an accusation that a person 
amenable to military law has been guilty of an 
oflFence. 

Every charge-sheet will begin with the name 
and description of the person charged, and should 
state, in the case of an officer, his name, and 
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rank, and corps (if any), and in the case of a sol- 
dier, his name, number, rank, and corps (if any),^ 
and where he does not at the time of the trial 
belong to the regular forces, should show by the 
description of him, or directly by an express 
averment, that he is amenable to military law in 
respect of the offence charged. 

Each charge should state one offence only, and contents of 
in no case should an offence be described in the 
alternative in the same charge. 

Each charge should be divided into two parts — 

1. The statement of the offence ; and, 

2. The statement of the particulars of the 

act, neglect, or omission constituting 
the offence. 

The offence should be stated, if not a civil 
offence, in the words of the Army Act,* and if a 
civil offence, in such words as sufficiently describe 
that offence, but not necessarily in technical words. 

The particulars should state such circumstances 
respecting the alleged offence as will enable the 
accused to know what act, neglect, or omission is 
intended to be proved against him. 

^ Non-commissioDed officers should be arraigned in their 
army rank ; and if they hold acting rank, it should appear in 

brackets— example, _ 'j^ , Private (Lance-corporal) A 

B . 

^ The headings and marginal notes in italics form no part of 
the Army Act, and must not appear in the statement of charge. 
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Validity of 
charge- 
sheet. 



Separate 
charge- 
sheets. 
R. P., 61. 



The particulars in one charge may be framed 
wholly or partly by a reference to the particulars 
in another charge, and in that case so much of 
the latter particulars as is so referred to shall be 
deemed to form part of the first-mentioned charge 
as well as of the other charge.^ 

A charge-sheet shall not be invalid by reason 
only of any mistake in the name or description 
of the person charged, if he does not object to 
the charge-sheet during the trial, and it is not 
shown that injustice has been done to him.^ 

Where the convening officer directs any charges 
against a prisoner to be inserted in different 
charge-sheets, the prisoner shall be arraigned, 
and until after the finding tried, upon each 
charge-sheet separately. 

The trials upon the several charge-sheets shall 
be in such order as the convening officer di- 
rects. 

When the court have tried the prisoner upon 
all the charge-sheets, they shall, in the case of the 
finding being "Not guilty" on all the charges, 

^ Example, " In having done the acts alleged in the particu- 
lars to the first charge," or, " place and time aforesaid, he was 
deficient of the necessaries above-mentioned in the second 
charge." If acquitted on the charge containing the particu- 
lars, and convicted on the other, the particulars must be set 
out in fuU in any record of conviction. 

' Court may amend this mistake. Rules of Procedure 33, 
chap. iv. p. 93. Also chap. vi. p. 166. 
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proceed in the usual manner,^ and in case of the s«pa»te 

charge- 
finding on any one or more of the charges being aboets. 

" Guilty," proceed as directed for that event,^ as 

if all the charges had been contained in one 

charge-sheet, and the sentence passed shall be of 

the same effect as if that had been the case. 

If the convening officer directs that, in the 
event of the conviction of a prisoner upon a 
charge in any charge-sheet, he need not be tried 
upon the subsequent charge-sheets, the court 
may so proceed. 

Where a charge-sheet contains more than one 
charge, the prisoner may, before pleading, claim 
to be tried separately in respect of any charge or 
charges in that charge-sheet, on the ground that he 
will be embarrassed in his defence if he is not so 
tried separately, and in such case the court, unless 
they think his claim unreasonable, shall do so. 
. Every charge-sheet will begin as shown in the Framing 

charges. 

example given (p. 62). R p., ijt 

The description of an officer or soldier of the Description 
regular forces by his rank and corps is a suffi- "'^'"""'"- 
cient averment that he is an officer or soldier, 
and that he is amenable to military law. In 
other cases words must be added to show that 
the person is amenable to military law. 

^ The usual procedure on findings of "Guilty" or "Not 
guilty " are described further on, pp. 95, 97. 
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Framing 
cliargea. 



Alternative 
eharges. 



The statement of the ofiPence will be in one 
of the forms in Appendix I. 

Where two or more words or expressions 
occur in a charge bracketed together one under 
the other, the particular word or expression 
should be used which most accurately describes 
the offence which appears to the officer framing 
the charge to be capable of proof.^ 

Where the officer framing the charge is doubt- 
ful whether the offence so capable of being proved 
by legal evidence is more accurately described by 
one word or expression, or by another, he may 
frame two or more alternative charges, each 
charge containing one of the words or expres- 
sions which appear to the officer to be applicable 
to the facts. 

Where two or more of the words or expres- 
sions bracketed together appear, when coupled 
together with the word and, accurately to de- 
scribe the offence, the charge may couple to- 
gether such words or expressions; but in no 
case must the charge couple with the word or 
two or more of the words or expressions 
bracketed together. 

For example, a man may be charged with 
making away with his arms, ammunition, and 
necessaries, but a charge for making away with 

^ See Appendix I. 
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his anus, ammunition, or necessaries will be a Framing 

charges. 

bad charge. 

A man should not be charged, however, with 
making away with by pawning and selling his 
arms and necessaries, as in such case he is 
charged with at least two distinct offences which 
ought to be included in at least two distinct 
charges, one for making away with by pawning 
his arms and necessaries, the other for making 
away with by selling his arms and necessaries ; 
but he may, if desirable, be charged in four 
distinct charges, one for pawning his arms, an- 
other for pawning his necessaries, a third for 
selling his arms, and a fourth for selling his 
necessaries. 

In the former example the offence is the sale 
of some article which he is prohibited from 
selling, and is the same offence although com- 
mitted in respect of different articles. In the 
second example there are two distinct offences 
of making away with his articles, — {a) by 
pawning, (6) by selling, — although committed 
in respect of the same objects — arms and 
necessaries. 

In a few cases, shown in italics bracketed 
thus [ ] (as for instance in sec. 4 (1 h)} words 

^ The figures here and in the peat of thia part refer to cor- 
responding figures, &c., in Appendix I. 
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F»mi>g may be inserted in the charge which are not in 

charges. 

the Act. In these cases the Act contains a 
general expression, such as "other person," or 
" other place," or " other means," and the officer 
framing the charge must omit these words, and 
insert a description of the person, place, or 
means. 

Words inserted in brackets, thus [ ], without 
italics, must be adopted or not, according to 
circumstances. For example, if the offender was 
not on active service, the words " when on active 
service " must be omitted. 

In some cases (for example, sec. 10 (4), sec. 
16, sec. 37), the offence can only be committed by 
an officer, or by a non-commissioned officer, or 
by a soldier. The forms of charge do not contain 
any reference to this fact, inasmuch as it will 
appear from the commencement of the charge 
whether the prisoner is or is not an officer, non- 
commissioned officer, or soldier, and therefore 
capable of committing the offence. Care, how- 
ever, must be taken not to charge an officer with 
an offence which a soldier only can commit, nor 
a soldier with an offence which an officer only 
can commit. In some cases the offence, even 
though not expressed in the Act to be limited to 
an officer or soldier, can, from the nature of 
things, only be committed by an officer or soldier. 
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For example, the offence in sec. 4 (1) (a), can Praming 
only be committed by an officer, while the offence 
of enlisting after discharge with disgrace (sec. 32) 
can only be committed by a soldier. 

The statement of the offence in each charge 
will be followed by the appropriate statement 
of particulars, commencing with the words " in 
that he," &c., or "in having," &c., and stating 
in brief ordinary language what the prisoner is 
alleged to have done. 

The words " in that he " will be followed by 
the verb in the past tense ; the words " in hav- 
ing" will be followed by the past participle. 
The sentence stating the particulars will be 
framed more easily sometimes in the one form, 
sometimes in the other. 

The statement of particulars should specify all 
the ingredients necessary to constitute the offence: 
for example, if the charge is under sec. 9 (2), for 
disobeying a lawful command, the " particulars " 
must state the command, and show that it was 
given by a superior officer, and also how the 
prisoner disobeyed the command ; while, if the 
charge is under sec. 9 (1), the "particulars" 
should also show how the command was given 
personally, and how the prisoner showed a vyilful 
deJiAince of authority. 

The " particulars " should always give a general 
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Framing description of the place where the oflfence was 

chaiges. 

committed, such as the station or town or " the 
line of march," and, if it is material to the charge 
and is known, the exact place. The prepositions 
" near " or " between " may be used (for instance, 
" at or near," " between,") to assist in describing 
a place not exactly known, but they must never 
be used where the exact place is of the essence of 
the offence. 

The "particulars" should always state the 
date at which the offence was committed. If 
the exact date or time is unknown, the offence 
may be stated as having been committed "on 
or about " a particular day or time. This must 
never be done where the time is of the essence 
of the offence, as, for example, the case of absence 
without leave, or being drunk on a post. 

In some cases the offence may be stated with 
most accuracy as having been committed between 
two days or between two times ; as, for instance, 
in the case of absence without leave or of quitting 
a post ; in other cases " between " may be used 
in consequence of the exact day or exact time 
not being known. 

The words "or near" and "or about" and 
"between" should never be used unless it is 
impossible to express the exact place or time, or 
the exact place or time is clearly unimportant. 
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or unless the word " between " is the most accu- Framing 

charges. 

rate expression of the place or time. 

In many cases, £is, for instance, where the 
prisoner's defence is an alibi, the time and place 
may be of the utmost importance in proving that 
cUibiy although it is not the essence of the offence. 

There must be added at the end of the " par- 
ticulars" a statement of any expenses, loss, or 
damage in respect of which the court-martial will 
be asked to award compensation under Army 
Act, sec. 137 or 138. For example, there may 
be added to the "particulars" in the case of a 
charge of fraudulent enlistment an averment to 
the effect that the prisoner thereby obtained a 
free kit, value £1, 5s. 5Jd., and, in the case of a 
charge under sec. 10 (2) or (3), that the prisoner 
thereby damaged Private Thomas Atkins's coat 
to the value of five shillings, and Private Henry 
Martin's watch to the value of six shillings; 
and other statements may be made according to 
the facts. 

If, however, the expenses, loss, or damage, 
were caused by an act or omission which con- 
stitutes another offence separately specified in 
the Act, that act or omission should be charged 
as a separate offence: for example, if a man 
deserts and is deficient in his regimental neces- 
saries, he should be charged in a separate charge 
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for loss by neglect of his necessaries.^ It would 
not be proper to state it as a consequence of the 
desertion, or to award compensation for it upon 
a conviction for desertion only. 

A charge for an offence under the Acts relat- 
ing to the auxiliary forces or reserve forces or 
any Act other than the Army Act, must fol- 
low as nearly as possible the words of the Act, 
and where the enactment is in the alternative, 
each charge must state one only of the alter- 
natives. 



Examples of Forms of Charges. 

Commencement of Charge-SJieet 

The prisoner [numh&r, rank, name, regim^ent,] a 
soldier [ofl&cer] of the regular forces, 

or, 
Di^nt The prisoner [rank, name,] on half -pay [state 

or. 



Q. B., nee. 
vi. pars. 80, 
81. 



1 AU mention of stoppages for necessaries in the sentence is 
unnecessary, that being a matter settled between the captain 
and the soldier. All money which has to be made good to the 
public must be mentioned. It is unnecessary to specify values 
of regimental necessaries in the charge : it follows that gene- 
rally, when values are not attached to any articles in a charge, 
all reference to such articles will be omitted in the sentence. 
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The prisoner [rank, name,] half-pay [or pen- 
sioner] employed on military service under the 
orders of [rank, name,] an ofl&cer of the regular 
forces, 

or. 

The prisoner, major-general [or other rank] 
[nam^] commanding [or otherwise on 

fvM pay], 

or, 

The prisoner [nurriber, rank, name] a militia- 
man, of the regiment, called out for train- 
ing, [or embodied or otherwise subject to military 
law], 

or. 

The prisoner [v4ime, description^ being a fol- 
lower of the forces, is charged with — 

Where the position of the prisoner as respects his 
conditions of service has changed between the tiine 
when he committed the offence and the time when 
he is charged, as, for example, if the training period 
of a militiaman has eapired or if a soldier has 
been discharged and therefore ceased to be subject to 
military law, the commen^ment of the charge vdll 
run as follows : — 

The prisoner [name] is charged with having 
while being [numi)er, rank,] of the regiment. 
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a militiaman called out for training [or number, 
rank, of the regiment, a soldier of the 

regular forces], committed the following ofifence 
[offences], namely, &c. &c. 

Illustrations of Charges. 

1st example. 
Charge-Shebt. 

Description The prisoner, No. 153, Private John Smith, 69th Eegi- 
of prisoner, m^^t, a soldier of the regular forces, is charged with — 

First charge. First, Usingf threatening language to his superior officer ; 

in that 
at Topsham Barracks, Exeter, on the 29th of June 1880, 
he said to Sergeant William Bobinson, his superior officer, 
" I will punch your head," or words to that effect. 

Second Secondly, Resisting an escort whose dvty it was to have 

charge. ^^^ ^^ charge ; 

in that 
at the place and on the day mentioned in the first charge 
he kicked Drummer James Bum, of the 69th Kegiment, 
who was taking him into confinement, and thereby 
damaged a watch and chain of the said James Bum to 
the amount of 5s. 



2d example. 
Charge-Sheet. 

The prisoner, g^ g^^ , Private John Cooper, 2d batta- 
lion, the Blankshire Regiment, is charged with — 

First charge. First, After having been discharged with disgrace from 
a part of her Majesty's regular forces^ enlisting in the regu- 
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lar forces unthout declaring the circumstances of his dis- 
charge ; 

in that 

having been discharged with ignominy from the 84th 
Eegiment on the 29th August 1879, he enlisted at Lon- 
don on the 19th September 1881 in the City of London 
Begiment, without declaring the circumstances of that 
discharge, thereby obtaining a free kit, value £l, 4s. 3d. 

Secondly, FrattdtUent enlistment ; Second 

charge, 
in that 

at London, on the 20th October 1881, while belonging 

to the City of London Begiment, he enlisted in her 

Majesty's regular forces, thereby obtaining a free kit, 

value £ 

Thirdly, Losing hy neglect his arms^ equipment^ clothing. Third 
and regimented nece»»aries ; <*»^- 

in that 
at York, on the 16th March 1882, he was deficient of the 
foUowing articles of his arms, equipments, clothing, and 
regimental necessaries-viz., 1 pair shoes, value 5s. 5d. ; 
1 snap-cap, value 6^.; 1 tin blacking, 1 brass brush, 
1 cloth brush, 1 pair gaiters, 1 flannel shirt, 1 spoon. 



3d example. 
Charge-Sheet. 

The prisoner, :r^.> Private William Manor, the 
Highlanders, is charged with — 

First, Using threatening language to his superior officer; First charge. 

in that 
at Fort George, on the 10th January 1882, he said to 
Colour-serjeant Haldane, Highlanders, his superior 

officer, " You Scotch bastard, if I had my hands free, I 
would do for you," or words to that effect. 

£ 
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Second Secondly, MaMng away with hy destruction hia equip- 

"^'«"- meru; 

in that 

at the place and time stated in the first charge, he cut in 

pieces his valise straps. 

Third Thirdly, Being concerned in making away with hy de- 

^^ ' ^ruction his arms ; 

in that 

at the place and time stated in the first chaise, he was 
seen to cany away his rifie, and shortly aftei'wards to 
present himself at the guard-room without it^ the said 
rifle being subsequently found hidden away and com- 
pletely useless. 



4th example. 

Chargb-Shbbt. 

The prisoner, No. 2000, Private John Smith, dep6t, the 
Kegiment, is charged with— 

First charge. First, After having been discharged with disgrace from 
a part of her Majesty^ s forces^ enlisting in the auocHiary 
forces without declaring the circumstance of his discharge; 

in that 
at Perth, on the 1st January 1883, after having been dis- 
charged with ignominy from the Begiment, he 
enlisted into the 3d battalion Eoyal , without 
declaring that he had been so discharged. 

Second Secondly, After having been discharged with disgrace 

^®- from apart of her Majesty's forces, enlisting in the regvlar 
forces without declaring the circumstance of his discharge; 

in that 
at Pei*th, on the 26th February 1883, after having been 
discharged with ignominy from the Begiment, he 

enlisted in the Begiment, without declaring that he 

had been so discharged. 
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Thirdly, Deserting her Majest^s service ; Third 

in that 
at Perth, on the 1st March 1883, he deserted from the 
dep6t, Eegiment. 



5th example. 
Charge-Shbet. 
The prisoner. No. ^, Private John Preston, 120th 
Regiment, is charged with — 

When a soldiery cutting as a sentinel, sleeping on his post ; Charge. 

in that 
at Cape Town, South Africa, on the 2d July 1880, he 
between 5 and 7 o'clock in the evening, while posted as a 
sentinel at the barracks, was asleep. 



6th example. 

Charge-Sheet. 

The prisoner, James Jones, Heutenant-colonel of the 
Bifle Volunteers, being subject to military law at 
the time of committing the hereinafter-mentioned offence 
by reason of his, with his own consent, doing duty with 
troops subject to military law, is charged with — 

&C. &C. &C. Charge: 



7th example. 

Charge-Sheet. 
The prisoner, ^^^, Corporal William Smith, of the 
Regiment, is charged with— 

Conduct to the prefttdice of good order and militan/ Charge. 

discipline; 
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in that 

at Gosport, on or aboat the 4th October 1881, he allowed 
Private Norria, one of the guard under his command, to 
get drunk. 

8th example. 

Chargb-Shbbt. 

The prisoner, James Eobertson, being a person subject 
to military law, by reason of holding from the general 
officer commanding her Majesty's forces in the field in 
Afghanistan a pass entitling him to be treated on the 
footing of an officer, is charged with — 

Charge. Striking his superior officer ; 

in that 
at Candahar, on the day of 18 , he (being at- 
tached to the Dragoons) struck with his clenched fist 
Alfred Clark, the colonel in command of the Dragoons. 



9th example. 
Charge-Sheet. 
The prisoner, ^^^^, Private James Patrick of the 
Eegiment, is charged with — 

Charge. When, on active service, committing the offence of murder ; 

in that 
on the 10th day of June 1881, he did feloniously, wilfully, 
and of malice aforethought, kill and murder Thomas 
Macdonald. 

10th example. 
Charge- Sheet. 
The prisoner, ^r^-, Drummer Alexander Higgins, 
Begiment, is charged with — 
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First, Committing a civU offence — that is to sai/, theft; First charge. 

in that 
at Dover, on the , he feloniously did steal, take, 

and carry away a pair of shoes, four coats, and three 
shirts, belonging to John Davis. 

Secondly, Committing a civil offence — that is to say^ receiv- second 
ing goods, knowing them to have been stolen; charge. 

in that 
at the place and time aforesaid, he was in possession of 

the property mentioned in the first charge, which had 

been stolen from John Davis, and which he knew to have 

been stolen. 

llTH EXAMPLE. 

Charge-sheet. 

The prisoner. Lieutenant Joshua Jenkins, of the 
shire Eegiment, is charged with — 

Committing a civU offence — that is to say, an assault. Charge. 
occasioning actual bodily harm ; 

in that 
at Bareilly, on the 1st January 1868, he struck with a 
stick and ill-treated Seigar Bokus, thereby then occasion- 
ing to the said Seigar Bokus actual bodily harm. 



POWERS OF COMMANDING OFFICER.^ 

The lowest military tribunal is that of the 
commanding ofl&cer. If a commanding oiB&cer, 

^ The term Summary Punishment is used in the Queen's 
Regulations to express the powers of oommanding officer. 

Summary puuishment by court-martial, on the authority 
of the Army Act, sec 44 (5), and rules made by Secretary 
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after investigation, does not dismiss a case, he 
may either dispose of it summarily himself, or 
send it for trial by court-martial. 

Should he take the former course, he has the 
following 

Powers. 

A. A,, 860. a. Imprisonment, not exceeding seven days ; 
Powers of ^^^ ^^ cascs of abseucc without leave, any period 
?n™offl "er" ^^^ exceeding twenty-one days ; but if over seven 
days is awarded, the imprisonment is not to 
exceed the number of days of absence. Also, 
when the imprisonment exceeds seven days, the 
accused may demand that the evidence against 
him be given on oath. The court-martial oath 
is, in that case, to be administered to each wit- 
ness. 

6. Fine of ten shillings for the offence of drunk- 
enness, either in addition to, or without imprison- 
ment. Unless, however, the case is one of aggra- 
vated drunkenness, or unless the offender has had 
four previous convictions of drunkenness within 
the preceding twelve months, the commanding 
officer must deal with the case summarily. But 

of State, must not be confounded with summary pimishment 
by commanding officer, on the authority of Army Act, sec. 
46, and Queen's Regulations, sec. vi. par. 42, and foUowing. 

The former is the new substitute for corporal punishment, 
while the latter is the magisterial power (long exercised) of a 
commanding officer. 
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this is not to afifect the jurisdictioii of any court- 
martial (with reference to the Army Act, sec. 
19). 

c, Dediwtion of Pay, as authorised by the Army 
Act, in addition to other punishment.^ 

An offender cannot be tried by court-martial soidiercan- 

not be ptm- 

for an ofifence which has been summarily dealt ishedbytwo 
Witt, by coounanding oMcer. nor punished by "^^ 
commanding ofl&cer for any offence for which he 
has been tried by court-martial or civil court. 

Award of imprisonment up to seven days is to (i. r., sec 
be made, as formerly, in hours ; award exceeding 
seven days, in days. 

A soldier now has the right to appeal to a dis- Rigbt of 
trict court-martial, instead of submitting to im- 
prisonment, fine, or deduction of pay, by his 
commanding officer. 

Minor punishments can be given, as formerly, Minor pun- 

. ishments. 

but cannot be given if the imprisonment awarded 
exceeds seven days. A non-commissioned officer 
is not liable to minor punishment. 

For details, see Queen's Regulations, sec. vi. 
par. 42-50. 

For purposes of deduction of pay no time can a. a., sec. 
be counted as a day, unless the absence or im- _ * ,_ 

R. "., Too. 

prisonment has lasted six hours, or imless the 

^ For deduction of pay authorised, see regulations as to pay, 
p. 200. 
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absence caused any military duty to be thrown 
on some other person. 

For definition of absence, see Royal Warrant, 
Pay, &c., July 1881, par. 766 {a) and 766 (6). 
Time of com- The term of imprisonment when awarded by a 

mencement. 

R- P., «. commanding ofi&cer in days shall begin on the 
day of the award. The term of imprisonment 
when awarded by a commanding oj05cer in hours, 
shall begin at the hour when the prisoner is 
received at the provost prison or the public 
prison, military or civil, to which he is com- 
mitted. 

When the commanding officer has once 

awarded punishment for an olBFence, he cannot 

afterwards increase that punishment for that 

offence. 

Right of A soldier who, in consequence of the summary 

tSSta'iieu ^ward of his commanding officer, will sufiFer any 

awi?d!™*'^ deduction from his ordinary pay, shall have the 

^* ^•' ^' same right to be tried by a district court-martial 

as if he were ordered by his commanding officer 

to suffer that deduction. 

If the prisoner will in consequence of the 
summary award of his commanding officer suffer 
any deduction from his ordinary pay, or is 
ordered by the summary award of his command- 
iBg o« J » safe top^oMnent or .0 p., . 
fine, or to suffer any deduction from his ordinary 
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pay, the commanding officer will inform the 
soldier of his right to be tried by a district court- 
martial, and will ask him if he wishes to be so 
tried. If the commanding officer omits to ask 
the above question, the soldier may at any time 
on the same day before the hour fixed for the 
commitment and release of prisoners, claim his 
right to be tried by a court-martial. 

The court, if the soldier demands it, must be a 
district court-martial, but otherwise may be a 
regimental court-martial. 

Except as above, a soldier has no right to 
claim a trial by court-martial instead of sub- 
mitting to the summary award of his command- 
ing officer ; but the commanding officer may, if 
he thinks proper, vindicate the justice of his 
award by remanding him for trial by court- 
martial instead of punishing him summarily, but 
he must do so before the soldier leaves his pres- 
ence after the award is made. 

The commanding officer of a detachment has Q. R., sec. 

^ ^ vi. pars. 13, 

the full powers of a commanding officer; but i*»i^- 
superior authority may, if the commanding offi- command- 

^ J J ' ° inar officer of 

cer is below the rank of major, restrict hmi from detachment, 

•^ ' . powers of. 

the exercise of these powers, and also from the 
power of convening regimental courts - martial. 
Even then, in the case of necessity, the com- 
manding officer cAn act; but he must, in that 
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event, make immediate report to his superior. 
In the case of two or more detachments placed 
under one command, the senior oflScer will alone 
have the powers of a commanding ofl&cer. Com- 
Deiegatton. maudiug officci may delegate power of minor 

Q. R., 86C. 

vi.par.46. punishment, not exceeding seven days confine- 
ment to barracks, and he can remit any such 
award. 

Drunken- If the number of previous cases of drunken- 

ness 

Q. R., sec. ness recorded against a soldier within twelve 

vi. pars. *^ 

51-66. months is between four and eight, it is optional 

with commanding ofiBicer to try the case or dis- 
pose of it himself : if eight, the oflPender should, 
as a rule, be tried ; but exception may be made 
at discretion of commanding officer, if the sol- 
dier has already been tried for simple drunken- 
ness within the twelve months. 

When drunkenness is committed along with a 
more serious offence for which a soldier is to be 
tried, he should not be charged with drunken- 
ness before the court-martial unless he is liable 
« 

to trial for that oflfence, but the commanding 
officer should dispose of the charge for drunken- 
ness. 

For scale of fines, see Queen's Eegulations, sec. 
vi. par. 56. 
Offences dis- Although, as far as the Act of Parliament 
commanding (Army Act, 1881) is concerned, all tribunals can 
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try all offences} this power is restricted by regu- officer or 

^ ./ o regimental 

lation. The following are the only ofifences which ^^™"" 

a commanding ofl&cer can dispose of, or try by ^•.^.^; 

regimental court-martial, without reference: Of- 
fences against Army Act, sees. 10 (except sub-sec. 

1), 11, 15 (except absence without leave exceed- 
ing twenty-one days), 19, 24, 40. 
Shortly they are — 

Striking, using, or ofifering violence to a person 
in whose custody he is placed. 1 a. a., 

Besisting an escort. 

Breaking out of barracks. 

Neglecting to obey orders. „ ii. 

Absence without leave, not exceeding twenty- 
one days. 

Absence from parade. 

Quitting parade without leave. 

Without urgent necessity quitting the ranks. 

Being out of bounds without a pass. 

Absence from school. 

Drunkenness. „ 19. 

Loss or deficiency of kit, &c. „ 24. 

Conduct to the prejudice of good order and mili- „ 40. 
tary discipline. 

The commanding officer may, if he sees fit, 

^ Except the field general court-martial, which can only try 
a certain class of offences — p. 127. 
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refer these charges to a superior. Any other 
charge mtisi be referred (if not dismissed by com- 
manding officer) to a superior, unless delay seems 
inexpedient; in which case the commanding officer 
can dispose of it himself, reporting immediately 
to the superior to whom he would otherwise have 
Doubtftu referred. It is undesirable to send a case before 

Ca868. 

Q. B., sec. a court-martial, when it appears doubtful whether 

vl, par. 86. ^^ 

the evidence will secure a conviction. 
Illegal or If the general commanding considers any sum- 

excessive 

punishment, mary punishmcnt awarded by a commanding 
vL pur. 60. officer to be illegal or oppressive, he can, within 
one year of the award, cancel or reduce the pun- 
ishment. After the expiration of a year, the gen- 
eral must refer any Ze deserving of considera- 
tion to the commander-in-chief. 
Deflnition of The cxprcssiou commanding officer, as used in 

conunand* 

ing officer, regard to powers of commanding officer, means, 
in relation to any person, the officer whose duty 
it is, under regulations or custom, to deal with a 
charge against that person — that is, to dispose of 
it himself, or to refer it to a superior authority. 
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CHAPTER IV. 

COURTS-MARTIAL. 

DiffereTU Descriptions of Court-Martial. 

The ordinary descriptions of court-martial be- Descriptions 
fore which a pnsoner is arraigned, whose case martial, 
is too serious to be disposed of summarily by 
a commanding ofl&cer, are-;- 

(1) Begimental court-martial. 

(2) District court-martial. 

(3) General court-martial. 

Each of these tribunals can try any offence, 
the difference between them consisting in their 
powers of punishment, and in the incapacity 
of the lower courts to try certain persons. 

It is not intended, however, that grave crimes 
should be tried by the lower courts. Crimes 
which require a more severe punishment than 
a commanding officer can award, should be dealt 
with by regimental court-martial. The powers 
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Q. R., sec. 
vi. pax. 68. 



of district courts-martial are sufi&cient to deal 
with all ordinary ofifences committed by non- 
commissioned officers and soldiers; and the 
general court-martial is to be reserved for 
officers, and such aggravated cases of serious 
crimes as are punishable with penal servitude 
or death, or where a serious example is 
expedient. 

Besides these ordma/ry courts, there are the — 

(4) Field general court-martial ; and the 

(5) Summary court-martial. 



Warrant 
necessary 
for general 
court-mar- 
tial. 

48, 122. 



Convening, 

A royal warrant is necessary for convening 
and confirming general courts-martial. 

Warrants for convening, or confirming, or for 
both, are issued by her Majesty under her sign- 
manual to any officer not below the rank of 
field-officer, and abroad, where no field-officer 
is in command, to a captain. The warrant may 
empower the holder to delegate his authority 
to field-officers under his command; it may 
also give power to confirm, or reserve that 
power to her Majesty. At home all general 
courts-martial are laid before her Majesty by 
the Judge Advocate-General, and are confirmed 
by her. 
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The power to convene district courts-martial Power to 

- ^ 1. T . -1 . 1 convene dis- 

does not now, as formerly, emanate directly trictcourt- 
from the Crown, but is made an incident of f^^^^^^ 
the power of an officer who holds a warrant 
to convene general courts-martial. The latter 
officer can convene district courts-martial him- 
self, and may delegate to any officer not under 
the rank of captain power to convene, or to 
convene and confirm, district courts-martial for 
the trial of persons under his command. 

Warrants may be addressed to officer by 
name, or by dLgnation of hia office. 

An officer authorised to convene a general Power to 

. convene 

or district court - martial, any commanding regimental 

" " court-mar* 

officer not below the rank of captain, any officer ^}^\ 

* •oLa ^La} SeCa 

in command of two or more corps, or portions *^* 
of corps, if not below the rank of captain, also 
on board ship, a commanding officer of any 
rank, may, 'without warrant, and by virtue of 
the Army Act alone, convene a regimental 
court-martial for the trial of soldiers under 
his command. 

Composition, 

The legal minimum for a general court-martial composi- 
is, in the United Kingdom, India, Malta, and a. a., sees. 
Gibraltar, nine members; elsewhere, five. All 
must have held commissions three yeaxs, and 
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not less than five members must be of rank 
not below captain. 

Legal minimum for a district court-martial is, 
in the United Kingdom, India, Malta, and Gib- 
raltar, five; elsewhere, three. Members must 
have two years' service. 

Legal TnininniTn for a regimental court-marticd, 
three, each of whom must have held a commis- 
sion at least one year. 

Jurisdiction. 

jurisdic- General court-martial has full powers. It can 

cpStSnax™ try any person subject to military law, and can sen- 
tence to death or any punishment, as laid down in 
the scale of punishments (Army Act, sec. 44). 
District A district court-martial cannot try an officer, 

tiaL nor a warrant omcer holdmg an honorary com- 

A.A., 860.48. 

mission, but it may try any offence. It can 
award any authorised punishment other than 
death and penal servitude. 
Regimental -A- regimental court-martial can also try any 

court-niET- /w» J Tj'/'ij 

tiai. ofirence and any soldier (mcludes non-commis- 

A.A. 860.47. 

' * ' * sioned officer), but cannot try an officer or 
warrant officer, and its powers of punishment 
are limited to forty-two days* imprisonment, re- 
duction of non-commissioned officer, fine of £1, 
and stoppages. 
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QtiaiiJiccUion of Members. 

« 

All officers to be qv/dified to sit on courts- Quuiflca- 
martial must hold commissions, and must be ben. 

A. A., sec. 

subject to military law. They need not neces- ^- RP-.io- 
sarily be combatant officers (except the presi- 
dent),^ they may belong to any corps, or be 
unattached, and may try persons attached to 
any corps, or unattached. 

Certain officers, otherwise qualified, are how- maqnaiifica- 

tionof mem- 

ever disqualified for certam reasons — ^era. 

The convening officer is disqualified to sit JJ^ fis^ig. 
as member, except in the case of field general 
court-martial and summary court-martial. 

On an ordinary court-Tnartial ^ (that is, general, 
district, or regimental), the following persons are 
also disqualified as members, or to act as judge- 
advocate : — 

The prosecutor, and witnesses for the prosecu- 
tion. 

Commanding officer of the prisoner. 

Persons who (magisterially) investigated the 
charges on whiclthe pSoner is arraigned. 

^ Who must be a combatant officer if any of the members 
are such. Regimental courts - martial in army service corps 
furnish common examples of these courts. 

' For disqualification of members of field general court- 
martial and summary court-martial, see pp. 127, 130. 
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or who were members of a court of inquiry 
respecting the matters on which the charges 
against the prisoner are founded. 
Any one who has a personal interest in the 
case. 

The last two cases of disqualification — viz., 
members of a court of inquiry respecting the 
matters on which the charges are founded, and 
any one having a personal interest in the case, 
are contained in Bules of Procedure, 19, and 
are not part of the Army Act, It should be 
observed that the Bules of Procedure, although 
to be judicially noticed (Army Act, sec. 70), have 
not apparently the same force as the Army Act 
itself, and that a breach of them would not gen- 
erally invalidate proceedings, unless injitstice 
was done to the prisoner (see Bules of Pro- 
cedure 55 B),^ whereas a breach of the Army 
Act would, as a rule, have that efifect. 



Appointment, Bank, and Corps of President and 

Members. 



Rank of In all courts-martial the president must be 

presidi 
47,48. 



l^T^ appointed by the convening officer. On a regi- 



mental court-martial he must not be under the 

^ Page 111, below. 
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rank of captain, except on the line of march, 
or on board ship, or when a captain is not 
available, and this must be stated in the order 
appointing the president: in these cases an 
officer of any rank may be president. 

President of a general or district court-martial 
is not to be under the rank of a field-officer 
unless the convening officer is under that rank ; 
also when a field-officer is, in the opinion of 
the convening officer, not available (such opinion 
to be expressed in the order convening the 
court, and to be conclusive), a captain may be 
appointed ; but the president of a general court- 
martial is never to be of lower rank than cap- 
tain : for a district court-martial, if a captain 
is not available, a subaltern may be appointed. 

When a general or a colonel is available as q. r., sec. 
president of a general court-martial, an officer 
of inferior rank is not to be appointed. When 
a commanding officer is to be tried, as many 
members as possible are to be officers who have Rank of 

111 111* ••I 1 members. 

held, or are holdmg, similar commands. 

The members of a court-martial on an officer r. p.. 21. 
should be of equal, if not superior, rank to the 
prisoner. On the trial of a subaltern two officers 
of that rank wiU be a sufficient proportion. 

Officers under the rank of captain cannot be a. a., sec. 
members on the trial of a field-officer. 
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Q. R., uec. In the case of a general court-martial, where 
a trial is likely to be prolonged, it will usually 
be found expedient to form the court of a larger 
number than the legal minimum. Waiting mem- 
bers should also be detailed to meet the case of 
reduction by challenge, 
corpg of A general or district court-martial shall, as far 

R. p., 20! as seems to the convening officer practicable, be 
composed of officers of different corps, and in no 
case shall be composed exclusively of officers of 
the same regiment of cavalry or the same bat- 
talion of infantry, unless the convening officer 
states in the order convening the court that, in 
his opinion, other officers are not (having due 
regard to the public service) available, and also, 
if he himself belongs to the same regiment of 
cavaby or battalion of infantry as the prisoner, 
that an order to convene a court composed 
partly of other officers cannot be obtained from 
superior authority within a reasonable time. 

In the case of a court-martial for the trial of 
a prisoner belonging to the auxiliary forces, un- 
less the convening officer stfttes in the order 
convening the court that in his opinion it is 
not (having due regard to the public service) 
practicahle, two members at least of the court 
should belong to the auxiliary forces, and one 
or both of those members should belong to the 
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branch of the auxiliary forces to which the pris- 
oner belongs. 



Laws as to Procedure in Certain Cases. a.a.,8©c.63. 

If a court-martial is reduced after the trial Procedure 

on reduction 

has commenced below the legal minimum, the of members. 
court is dissolved. If the president be unable 
to attend, and the court is not thereby reduced 
below the legal minimum, the convening officer 
may appoint the senior member j^esident if he 
is of sufficient rank, but if not, th$j' court is dis- 
solved. Should the court not be. able to continue, 
through the illness of the prisoner before the find- 
ing, it is dissolved. The president has power to Power to 

. clear court, 

clear the court, to adiourn, and to view any adjoum, 

'^ view any 

place. pi*<^- 

When a court-martial is* dissolved in the above 
cases, a prisoner can be tried again. 

In case of equal votes on the finding, the pris- Equal votes. 
oner is acquitted. ..On any other decision after 
the corrpTnencement of the trial the president has 
a second' or 'casting vote. Sentence of death, A.A.,8ec.48. 
however, is not legal unless two-thirds of the 
members concur.^ A recommendation to mercy, 

^ On a general court-martial. In the case of a field general 
court-martial and a summary court-martial, all members must 
concur. See pp. Me, M6. /J!/, /SZJ, 
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jR^mmen. if proposed, is to be attached to the proceedings 
mercy. ^^j promulgated with them.^ 

Procedure on Convening. 
Procedure An ofl&cer before convening a court-martial, 

or officer on " 

couJSraa?- which should be done as soon as practicable, 
R p., 16-18. should first satisfy himself that the charges to 
be tried are for offences within the meaning of 
the Army Act, and that the evidence justifies a 
trial on those charges, and if not so satisfied 
should order the release of the prisoner, or refer 
the case to superior authority. 

He should also satisfy himself that the case is 
a proper one to be tried by the description of 
court-martial which he proposes to convene. 

If more than fifteen days in the United King- 
dom, or more than thirty days elsewhere, elapse 
between the time when an officer having power 
to convene a general or district court-martial 
receives an application for a court-martial and 
the date at which the case is disposed of, either 
by the assembly of a general or district court- 
martial, or otherwise, the officer shall report the 

^ A reoommendation to mercy would be unusual, for the 
court are bound to impose what they consider 2k just sentence : 
it might occur, however, in case where the Act makes a 
punishment peremptory ; for example, cashiering for scan- 
dalous conduct of officer. 
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case, and the reasons for the delay, to the com- 
mander-in-chief. 

The officer convening a court-martial shall ap- 
point or detail the officers to form the court, and 
may also appoint or detail such waiting officers 
as he thinks expedient. He must also send to 
the officer appointed president the original charge- 
sheet on which the prisoner is to be tried, and 
the summary of evidence. 

If before the prisoner is arraigned the full A<«ourn- 
nwmhefr of officers detailed are not available to insufficient 

number of 

serve, by reason of non-eligibility, disqualifica- oncers, 
tion, challenge, or otherwise, the court should 
ordinarily adjourn for the purpose of fresh mem- 
bers being appointed, and the president should 
report the circumstances to the convening autho- 
rity ; but if the court are of opinion that in the 
interests of justice and for the good of the service 
it is inexpedient so to adjourn, they may, if not 
reduced in number below the legal minimuniy 
proceed, recording their reasons for so doing. 

If the court adjourn for the purpose of the 
appointment of a new president or of fresh 
members, the convening officer may convene 
another court 
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PROCEDURE AT TRIAL. 



R. P., 22, 28. 



Inquiry by 
court as to 
lep;al con- 
stitution. 



Inquiry by 
court as to 
amenability 
of prisoner, 
and validity 
of charge. 



Constitution of Court, 

On the court assembling, the order convening 
the court shall be read, and alBO the names, rank, 
and corps of the officers appointed to serve on the 
court, and it shall be the" first duty of the court 
to satisfy themselves that the court is legally 
constituted; (that is to say), 

(i.) That so far as the court can ascertain, the 
court has been convened in accordance 
with the Army Act and Eules of Pro- 
cedure, 
(ii.) That the court consists of a number of 
officers not less than the legal mini- 
mum, 
(iii.) That each of the officers so assembled is 
eUgible for serving on that cburt-martial. 
The court should further, if it is a general or 
district court-martial to which a judge-advocate 
has been appointed, ascertain that the judge- 
advocate is duly appointed, and i» not disquali- 
fied for acting at that court-martial. , 

The court next should satisfy themselves in 
respect of each charge about to be brought before 
them, — 
(i.) That it appears to be laid against a person 
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amenable to military law, and to the 
jurisdiction of the court ; and 
(ii.) That each charge discloses an offence under 
the Army Act, and is framed in accord- 
ance with the Bules of Procedure, and 
is so explicit as to enable the prisoner 
readily to understand what he has to 
answer. 
The court, if not satisfied on any of the above 
matters, should report their opinion to the con- 
vening authority, and adjourn for that purpose.^ 



ChalleTige. a. a., sec 

When the court have satisfied themselves as Appearance 
to the above facts, the prosecutor, who must be or and 

prifloner. 

a person subject to military law, should take 
his place, and the court shall cause the prisoner 
to be brought before it^ (if not already there). 

The court shall then ascertain that it is con- proceedings 
stituted of officers to whom the prisoner makes lenge of 

members of 

no reasonable objection. court. 

If the prisoner objects to the president, and 
the objection is allowed by one-third or more of 

^ A medical certificate as to fitness of prisoner for punish- 
ment is not now required. Commanding oflScer is responsible 
that an unfit prisoner is not brought before a court-martial. 

^ Prosecutor and prisoner may or may not be present dur- 
ing the above preliminaries ; the former, however, has no 
iUUus before the court until after these proceedings. 
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the members, the court mtist adjourn, and the 
convening officer imist appoint a new president. 
If the prisoner objects to a member, the matter 
is decided by a majority of votes. If the objec- 
tion is allowed, the member retires, and his place 
is taken by a member in waiting. Should there 
be none such the court adjourns, and reports to 
the convening officer, who will appoint a new 
member. 

The prisoner has no right to object to the 
prosecutor or judge-advocate. He shall state 
the names of all the officers to whom he objects 
before any objection is disposed of, and he may 
call any person to give evidence in support of 
his objection. 

If more than one officer is objected to, the 
objection to each officer will be disposed of 
separately, and the objection to the lowest in 
rank will be disposed of first ; and on an objec- 
tion to an officer, all the other officers present 
shall vote on the disposal of such objection, 
notwithstanding that objections have been made 
to any of those officers. 

Some of the usual grounds of challenge are, 
that a member is not qualified to sit on the court, 
that he is a material witness, or that he is pre- 
judiced against the prisoner. The slightest per- 
sonal interest should disqualify ; for instance, an 
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officer could not be member on the trial of a 
soldier of his regiment for stealing mess property. 
Unless objections are obviously groundless, the 
court should allow them. 

The eligibility, absence of disqualification, and 
freedom from objection of an officer filling a 
vacancy, including that of president, will be 
ascertained by the court as in the case of other 
officers. 

Swearing of Court a. a., sec. 52. 

^ •' R. p., 2ft-30, 

80. 

As soon as the court is constituted with the swearing of 
proper number of officers who are not objected 
to, or the objections to whom have been overruled, 
the oath or solemn declaration shall be admin- 
istered to each member of the court as fol- 
lows : — 
If there is a judge-advocate, the oath shall be 
administered by him, to the president first, 
and afterwards to the other members of the 
court. 
If there is no judge-advocate, the oath shall be 
administered by the president to the other 
members of the court, and shall be admin- 
istered to the president by any member of 
the court already sworn. swearing of 

After the members of the court are all sworn Site md^^ 
an oath shall be administered to the following cen. 
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persons — the judge-advocate, officers attending 
for instruction, shorthand - writer, interpreter — 
or to such of them as are present at the court- 
martial, by the president, or by some other 
member of the court, or, except in the case of 
the judge - advocate, by the judge -advocate, if 
present.^ ... 

witnesH. An oath is also administered to eyery witness. 

Swearing of Au oath may be administered in such form 

person ac- *' 

th?*fonn^f ^^^ ^^ such ceremonics as the person to be 

Ins religion. ^YfoiiL dcclarcs to be, according to his religion, 

binding on his conscience, and the words " You 

do swear " and " So help me God " may be omitted 

or varied for the purpose. 

If any person objects, or is incompetent to 
take an oath, a solemn declaration* in the pre- 
scribed form is deemed to be an oath. 

A person may (1) object to take an oath on 
religious, Bible grounds — example, a Quaker ; 
(2) be objected to as incompetent, because an 
oath would have no binding eflfect on his con- 
science — example, an atheist, a person having no 
belief in a Supreme Being. In the first case the 
court must be satisfied of the sincerity of the ob- 
jection, in the second case of the incompetency, 
before they allow the declaration to be taken. 

^ For forms of oath, see Appendix II. 
2 For form, see Appendix II. 
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Arraignment. 
After the members of the court and other per- Arraign- 

ment of 

sons are sworn, the prisoner shall be arraigned on priBoner. • 

B« P., 81*35. 

the charges against him. 

The charges upon which the prisoner is ar-: 
raigned will be read to him, and he will be 
required to plead separately to each charge. 

The prisoner, when required to plead to any objection 

' by prisoner 

charge, may object to the charge on the ground *« cWge. 
that it does not disclose an offence under the 
Army Act, or is not in accordance with the Eules 
of Procedure. 

At any time during the trial, if it appears to Amendment 
the court that there is any mistake in the name 
or description of the prisoner in the charge-sheet, 
the court may amend the charge-sheet so as to 
correct that mistake. 

If on the trial of any charge it appears to the 
court, at any time before they have begun to 
examine the witnesses, that in the interests of 
justice any addition to, or omission from, or alter- 
ation in the charge is required, they may report 
their opinion to the convening authority, and may 
adjourn, and the convening authority may either 
direct a new trial to be commenced, or amend the 
charge, and order the trial to proceed after due 
notice to the prisoner. 
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Special^ The prisoner, before pleading to a charge, may 
diction. ofifer a special plea to the general jurisdiction 
of the court, and if he does so, and the court con- 
sider that anything stated in such plea shows 
that the court have not jurisdiction, they shall 
receive any evidence offered in support, together 
with any evidence offered by the prosecutor in 
disproof or qualification thereof, and any address 
by the prisoner and reply by the prosecutor in 
reference thereto. 

If the court allow the special plea, they shall 
record their decision, and the reasons for it, and 
report it to the convening authority and adjourn ; 
such decision shall not require any confirmation, 
and the convening authority shall either forth- 
with convene another court for the trial of the 
prisoner, or order the prisoner to be released. 

If the court are in doubt as to the validity of 
the plea, they may refer the matter to the con- 
vening authority, and adjourn for that purpose, 
or may record a special decision with respect to 
such plea and proceed with the trial.^ 
^" Gui&*^ If no special plea to the general jurisdiction of 
guilty!^* ^^® court is offered, or if such plea is overruled, 

^ A plea relating to the particular charge should be raised 
in defence, not in bar of trial The latter is a plea to the 
general right of the court to try the prisoner at alL Instances 
of valid pleas in bar would be that the court is not properly 
constituted, that the prisoner is not amenable to military law. 
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the prisoner's plea — *' Guilty " or " Not guilty " (or 
if he refuses to plead, or doe^ not plead intelli- 
gibly, a plea of " Not guilty ") — shall be recorded 
on each charge. 

Before recording a plea of " Guilty," the court 
should ascertain that the prisoner understands 
the nature of the charge to which he has pleaded 
« Gmlty." and should inform him of the general 
effect of that course, and in particular of the dif- 
ference in the procedure which will be made by 
that plea. 

Procedure on Plea of " Guilty " r. p., 86,87. 

If the plea is guilty, the court before the find- Ppocedure 

, after plea of 

ing shall receive any statement which the prisoner "Oiuity." 
desires to make in reference to the charge, and if 
from such statement or otherwise it appears to 
the court that the prisoner did not understand 
the eflfect of his plea of guilty,^ the court shall 
alter the record and enter a plea of not guilty, 
and proceed with the trial accordingly; but if 
the plea of guilty is not so altered, the court 
will find the prisoner guilty on the said charge. 
The court should receive the statement and 
record the finding when the findings on the 

1 For instance, a prisoner tried for desertion might plead 
" Guilty," and afterwards state that he always intended to 
return. This would amount to a plea of " Not g^ty." 
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other charges in the same charge-sheet are re- 
corded.^ 

If there are other charges in the same charge- 
sheet to which the plea recorded is " Not guilty," 
the trial will proceed with respect to those other 

Alternative chargcs first ; but if the other charges are alter- 
native charges, the court may proceed with re- 
spect to all the charges as if the prisoner had 
not pleaded guilty to any charge, or may, instead 
of trying them, enter a finding of " Not guilty " 
on each alternative charge to which he has so 
pleaded. 

"Guilty"— If a plea of " Guilty" is recorded, and the trial 

Seneral or -^ 

court-^* does not proceed on any other charges, a general 

***^- or district court-martial, after recording the 

finding on the plea of " Guilty," should read the 
summary of evidence and annex it to the pro- 
ceedings, and if there is no summary of evidence, 
should proceed as directed below for a regimental 
court-martial. 

After the summary or abstract of evidence is 
read, the prisoner may call witnesses as to his 
character, and may make a statement in mitiga- 
tion of punishment, but no other address will be 
allowed. 

"Guilty"— If a plea of " Guilty " is recorded, and the trial 

regimental 

tial. ^ After the findings on the other charges (t. e., Not guilty). 

See Rules of Procedure, Appendix II., sec. 4. 
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does not proceed on any other charges, a regi- 
mental court-martial, after recording the find- 
ing on the plea of "Guilty," should take and 
record sufficient evidence to enable them to de- 
termine the sentence, and the confirming officer 
to know all the circumstances, connected with 
the oflience. The prisoner may call witnesses as 
to his character, and may make a statement in 
mitigation of punishment, but no other address 
will be allowed. 

Where the prisoner at a general, district, or 
regimental court-martial states anything in miti- 
gation of punishment which, in the opinion of 
the court, requires to be proved, and would, if 
proved, affect the amount of punishment, the 
court may permit the prisoner to coil vrUnesses 
to prove the same. 

The prisoner may, if he thinks fit, at any time withdrawal 

•^ " of plea of 

during the trial withdraw his plea of "Not "^°*., 
guilty," and plead "Guilty," and in such case 
the court will at once record a plea of " Guilty," 
and shall, so far as is necessary, proceed in 
manner already directed. 



PROCEDURE ON PLEA OF "NOT GUILTY. R. P., 88-41. 

Plea of ** mot 

After the plea of " Not guilty " to any charge is gmity" and 
recorded, the trial will proceed as f oUows : — prosecution. 

G 
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Prosecution. 

The prosecutor may, if he desires, make an 
opening address. 

The evidence for the prosecution shall then be 
taken. 

If it should be necessary for the prosecutor to 
give evidence for the prosecution, he should 
give it after the delivery of his address, and 
he must be sworn, and give his evidence in 
detail.^ 

He may be cross-examined by the prisoner, and 
afterwards may make any statement which 
might be made by a witness on re-examin- 
ation. 

Defence. 
Close of c5Me At the closc of the evidence for the prosecu- 

forthe . . 

prosecution tiou, the prfsoncr will be asked if he intends to 

and proced- ■*■ 

fence wheie ^^ ^^^ witucsscs otlicr than witucsscs as to 

does not call chaiucter. 

w tnesses. j£ j^^ auswcrs that he does not, the procedure 

will be as follows : — 

The prosecutor may address tlie court a second 

^ Prosecutor when obliged to give evidence gives it first, 
because he must be present during the whole proceedings, and 
it is unadvisable that witnesses should be present in court 
while others are being examined. See also p. 119. 
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time, for the purpose of summing up the 

evidence for the prosecution. 
The prisoner will be asked if he has anything 

to say in his defence, and may address the 

court in his defence. 
The prisoner may call witnesses as to his 

character. 
The prosecutor may produce, in reply to the 

witnesses as to character, proof of former 

convictions and entries in the defaulters' 

book, but he may not again address the 

court. 
If the prisoner states that he intends to call Defence 

where 

Witnesses other than witnesses as to character, pmoner 

calls wit- 

the procedure will be as follows : — "®*'»®*- 

The prisoner will be asked if he has anything 

to say in his defence, and may address the 

court in his defence. 
The prisoner may call his witnesses, including 

witnesses as to character. 
After the evidence of all the witnesses for the 

defence has been taken, the prisoner may 

again address the court. 
The prosecutor will be entitled to address the 

court in reply .^ 

* Above procedure put shortly oomee to this — ^if prisoner 
does not call witnesses (other than to character) ?ie has the 
latt word; if he does caU witnesses, prosecutor has the last 
word. 
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Summing up 
^y judge- 
advocate. 



A prisoner should be allowed the utmost 
liberty in making his defence. Any restriction 
in this respect has been held fatal to the legality 
of the proceedings. 

Summing up. 

The judge-advocate, if any, will, unless he and 
the court think a summing up unnecessary, sum 
up the whole case in open court.^ 

After the judge-advocate has spoken, no other 
address shall be allowed. 



54. R. P., 
43-45. 

Considera- 
tion of find- 
ing. 



Form and 
record of 
finding. 



Special find- 
ing. 



FINDING. 

The court will deliberate on their finding in 
closed court. 

The opinion of each member of the court will 
be taken separately on each charge. 

The finding on every charge will be recorded, 
except in case of a special finding, simply as 
« Guilty," or " Not guilty," or " Not guilty, and 
honourably acquit him of the same." 

Where the court are of opinion as regards any 
charge that the facts which they find to be 
proved in evidence differ materially from the 
facts alleged in the statement of particulars in 

1 Summing up, like that of judge to juiy, should be im- 
partial ; it may or may not be in writing. 
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the charge, but are nevertheless sufficient to 
prove the offence stated in the charge, and that 
the difference is not so material as to have pre- 
judiced the prisoner in his defence, they may, 
instead of a finding of "Not guilty," record a 
special finding.^ 

The special finding may find the prisoner 
guilty on a charge subject to the statement of 
exceptions or variations annexed to the finding. 

Where the court are of opinion, as regards any 
charge, that the facts proved do not disclose an 
offence under the Army Act, the court will acquit 
the prisoner. 

If the court doubt, as regards any charge, 
whether the facts proved show the prisoner to 
be guilty or not of an offence under the Army 
Act, they may refer to the confirming authority 
for an opinion.* 

Where there are alternative charges, and the rinding on 

alternative 

facts proved appear to the court not to consti- charges, 
tute the offence mentioned in any of those alter- 
native charges, the court shall record a finding 
of not guilty on those charges ; but if the court 
think that the facts so proved constitute one of 
the offences stated in two or more of the altema- 

^ For example, see p. 167. 

^ If there is a judge-advocate present, this course should be 
unnecessary. 
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tive cliarges, but doubt which of those offences the 
facts do in law constitute, then they may either 
before recording a finding on those charges refer 
to the confirming atUhority for an opinion, or 
they may record a special finding stating the 
facts which they find to be proved, and stating 
tliat they doubt whether those facts amount in 
law to one charge or the other.^ 

Procedure on Acquittal. 
Procedure If the finding on each of the charges in a 

on acquittal. 

charge-sheet is " Not guilty/' the president will 
date and sign the proceedings, the findings will 
be announced in open court, and the prisoner 
will be released. 

The proceedings shall then, upon being signed 
by the judge-advocate (if any), be transmitted at 
once in the same manner as where the findings 
require confirmation. 

Procedure on Conviction, 
Procedute If the finding on any charge is " guilty," then, 

on convic* 

tion. for the guidance of the court in determining, and 

of the confirming authority in considering the 
sentence, the court, before deliberating, may take 

^ A special finding can only apply to the particuiarB of a 
chai^ge, and can in no case alter the ^atemewt of the offence. 
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evidence of, and record the prisoner's character, 
age, service, and rank, and the length of time he 
has been in arrest or in confinement on any pre- 
vious sentence, and any deferred pay, military 
decoration, or military reward of which he may 
be in possession, or to which he is entitled, and 
which the court can sentence him to forfeit. 

Evidence on the above matters may be given 
by a witness verifying a statement ^ which con- 
tains a summary of the entries in the regimental 
books respecting that prisoner, and identifying 
him as the person there referred to. 

Evidence on the part of the prosecution upon 
the above matters should not be given by a mem- 
ber of the court. 

The prisoner may cross-examine any such wit- 
ness, and may call witnesses to rebut such evi- 
dence, and if the prisoner so requests, the regi- 
mental books, or a duly certified copy of the 
material entries therein, shall be produced, and if 
the prisoner alleges that the summary is in any 
respect not in accordance with the regimental 
books, or such certified copy, the court shall com- 
pare the sununary with those books or copy, and 
if they find it is not in accordance therewith, shall 
cause the summary to be corrected accordingly. 

^ Verbal statement as to bad character is not now admitted ; 
the court must judge of that by the record. 
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R P., 46-49. 
Q. R, sec. 
vi. pan. 99 
and 101. 

Sentence. 



Recommen- 
dation to 
mercy. 



Restoration 
of service. 



SENTENCE. 

The court shall award one sentence in respect 
of all the offences of which the prisoner is found 
guilty, and such sentence shall be deemed to be 
awarded for the offence for which it can be 
legally given, and not for any offence for which 
it cannot be legally given. 

If the court make a recommendation to mercy, 
they shall give their reasons for such recommen- 
dation.^ 

If the court recommend any restoration of ser- 
vice under section 79 of the Army Act, the re- 
commendation, with the reasons for it, shall be 
entered in the proceedings. 

The number of votes by which a recommenda- 
tion, or any question relative thereto, is adopted 
or rejected, may be entered in the proceedings. 

Locality and climate are to be kept in view in 
awarding sentences, also previous character of 
prisoner, and extenuatmg or aggravating circum- 
stances. Ordinarily for a first offence, sentence 
should be light ; for lesser crimes, usually tried 
by district court-martial, in the case of a first 
conviction, a sentence should rarely exceed three 
months. The sentence is a matter entirely for 

' See p. 86, note. 
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the court, and they should not be guided by any 
other opinion than their own. For example, the 
fact that the convening officer has ordered a 
general court-martial to try the case should not 
influence them. 

Terms of imprisonment not amounting to six 
months are to be awarded in days. Terms of one 
or two years in years — other terms in months, 
or, if required, in months and days. A month in 
the Army Act means a calendar month, and a 
year twelve calendar months.^ 

Upon the court awarding the sentence, the signing and 
president shall date and sign the proceedings, sionofpro- 
and, upon being signed by the judge-advocate, if 
any, they shall be at once transmitted for confir- 
mation. 

PROCEEDINGS AFTER TRIAL. 

Power to Confirm, Revise, Approve. 
The confirming authority in the case of a regi- Power of 

confirma- 

mental court-martial is the convening officer, or t*"". revis- 

*=* ' ion, appro- 

the officer having authority to convene at the ^^*^i^ 
date of submission. In the case of a district qr gee 
court-martial,-an officer authorised to convene "'• ^'" ^^• 
general courts-martial, or an officer authorised by 

^ But in the sentence, months must be stated to be calendar 
months. Queen's Regulations, sec. vi. par. 101. 
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him to confirm district courts-martial. For gene- 
ral courts-martial — ^her Majesty or some officer 
deriving authority to confirm immediately or 
mediately from her. 

A court-martial can only be revised once, it 
cannot receive additional evidence, nor increase 
its sentence on revision, nor can the confirming 
authority recommend an increase of sentence on 
revision, but he can make remarks on the inade- 
quacy of the sentence in a separate minute, though 
not on the proceedings. 

An acquittal does not require confirmation, 
and cannot be revised. 

A member of a court-martial cannot confirm ; 
in the event of a member becoming confirming 
officer, he must refer to a superior authority, and 
in a colony, to the governor. 

A confirming authority may withhold his con- 
firmation and refer to a senior officer, and in a 
colony where there is no senior officer to the 
governor. 

Finding and sentence (except acquittal) are 
not valid unless confirmed. It follows from this, 
that if a finding of guilty is not confirmed, it is 
invalid ; consequently the prisoner has not been 
convicted by court-martial, and can therefore be 
* tried again for the same offence.^ Sentence of 

^ For explanation of asteriskB see p. xiL 
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* death cannot be carried out in a colony (except on 
active service) unless approved by the governor. 

In India, sentences of death for treason or 
murder must be approved by the Govemor- 
Gteneral, or the Governor of a Presidency, except 
the offence was committed on active service. 

The same approval is required m cases of per- 
sons sentenced to penal servitude by courts- 
martial for civil offences in India or a colony. * 

The confirming authority may mitigate, remit, Power of 

Buspension 

or commute for any less punishment, or suspend an<f execu- 
execution of sentence. mSSwou^*^" 

67. 

R P., 125. 

Powers after Confirmation. 

* Also after confirmation her Majesty, the com- After con- 
mander - in - chief , the adjutant - general, or the -^..aec 

67. 

officer commanding the district or station where 
the prisoner may be, the commander-in-chief in 
India or in any presidency, the general command- 
ing in Ireland, and the commanding officer in 
any colony, may mitigate, remit, or commute, pro- 
vided that the officer exercising this right is not 
junior to the officer who confirmed, unless he be 
authorised by that officer. ^ff««* o' . 

•^ sentence of 

A sentence by court-martial to penal servitude ?ft^e!*' 
is made to have the same effect as the same sen- 68. '^' '^^' 
tence by a civil court. sic 
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R. P., 60- 
54. 



Procedure 
of confirm- 
ing officer. 



Procedure 
on revision. 



Procedure on Confirmxition, Revision, &c. 

In the case of a finding which does not require 
confirmation, the confirming officer shall not 
make any remarks in the proceedings ; but if he 
thinks that anything in the case requires further 
attention, he should report to superior authority. 

In the case of findings or sentences which re- 
quire confirmation, the confirming authority — 

(1) may direct the re-assembly of the court for 

revision of the finding and sentence, or 
either of them, stating the reasons for 
such revision ; and 

(2) upon receiving the proceedings, whether 

original or revised, may confirm or refuse 
confirmation, and may add any remarks 
on the case which such authority may 
think fit, and such confirmation and re- 
marks shall be entered in and form part 
of the proceedings. 
Where the finding or sentence is sent back for 
revision, the court should re-assemble in closed 
court, and shall not receive any further evidence. 
And if the court do not adhere to their former 
finding, they shall revoke the finding and sen- 
tence, and record a new finding, and, if such new 
finding involves a sentence, pass sentence afresh. 
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Where the sentence alone is sent back for re- 
vision, the court shall not revise the finding. 

After revision the president shall date and sign 
the decision of the court, and the proceedings, 
upon being signed by the judge-advocate, if any, 
shall be at once transmitted for cpnfirmation. 

The charge, finding, sentence, and confirmation Promuiga. 
of a court-martial shall be promulgated in such 
manner as the confirming authority may direct, 
or according to the custom of the service. 

Where a sentence has been awarded by court- Mitigation 

of sentence 

martial in respect of oifences in several charges, on partial 

^ *=* confirma- 

and the confirming authority confirms the finding ****"• 
on some but not on all of such charges, that 
authority shall take into consideration the fact 
of such non-confirmation, and shall mitigate, 
remit, or commute the punishment awarded ac- 
cording as seems just. 

Where one of the charges, or the finding there- 
on, is found to be invalid after confirmation, the 
authority having power to remit or commute the 
punishment awarded for such charges shall take 
into consideration the fact of such invalidity, and 
if it seems just, mitigate, remit, or commute the 
punishment awarded accordingly. 

Where a special finding has been recorded in conflpma- 

relation to alternative charges, and the confirm- ing on alter- 
native 
ing authority is of opinion that the facts found charges. 
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by such special finding constitute in law the 
offence charged by any of such alternative 
charges, such authority may confirm the finding, 
and in that case shall declare that the finding 
amounts to a finding of guilty on that charge ; 
but if it is afterwards declared by any authority 
having power to remit or commute the punish- 
ment awarded that the said facts constitute in 
law the offence charged in one of the other alter- 
native charges, then the confirming authority, or 
such other authority, may declare that the find- 
ing amounts to a findmg of guilty on that alter- 
native charge ; and the finding shall be a valid 
finding of guilty on the charge specified. 

The sentence awarded in the case of any such 
special finding may likewise be confirmed, sub- 
ject to this proviso, that if the offence in one of 
such alternative charges involves a higher punish- 
ment, or is otherwise graver, than the offence in 
the charge of which the prisoner is found to be 
guilty, the authority making the declaration, or 
some other authority having power to remit or 
commute the punishment awarded, shall remit 
or commute the punishment according as seems 
just. 
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Confirmation of Infomud or JExcessive 
Punishment. 

If the sentence of a court-martial is informally conflrma- 
expressed, the conforming authority may, in con- withstand- 
firming the sentence, vary the form so that it maiityinor 

'=' " excess of 

shall be properly expressed ; and if the punish- g^'^JJ*"*- 
ment awarded by the sentence is in excess of 
the punishment authorised by law, the confirming 
authority may vary the sentence so that the pun- 
ishment shall not be in excess of the punishment 
authorised by law ; and the confirming authority 
may confirm the finding and the sentence as so 
varied. 

Whenever it appears that a court-martial had 
jurisdiction to try a prisoner, and that the pris- 
oner was charged with some offence or offences 
under the Army Act, and was shown by legal 
evidence to have been guilty of the offence or 
one of the offences charged, the finding in respect 
of the offence or offences of which he is so shown 
to be guilty, and the sentence, may be confirmed, 
and if so confirmed shall be valid, notivithstand- 
ing any deviation from the Rules of Procedure, or 
any defect or objection, technical or other, urdess 
it appears that any injustice has been done to 
the prisoner ; but this is not to relieve an officer 
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Q. R., sec. 
vi. par. 96, 



Continuity 
of trial and 
adjonm- 
meiit of 
court 



trial after six in the afternoon, they may do so, 
recording in the proceedings their reason for so 
sitting. 

In cases requiring an immediate example, or 
when the convening oflScer, or the general or 
other officer commanding any body of troops, 
certifies under his hand that it is expedient for 
the pubUc service, trials may be held at any hour. 

If the court, or the convening officer, or other 
superior military authority, think that military 
exigencies or the interests of discipline require 
the court to sit on Sunday, Christinas Day, or 
Grood Friday, the court may sit accordingly, but 
otherwise the court should not sit on any of those 
days. 

Courts-martial will at home usually sit between 
10 A.M. and 4 P.M., or between 11 a.m. and 5 p.m. 
A court should not sit more than six, or at most 
eight hours during one day. Abroad, general 
officers commanding will regulate hours. 

When a court is once assembled, and the pris- 
oner has been arraigned, the court should con- 
tinue the trial from day to day, and sit for a 
reasonable period on every day, unless it appears 
to the court that an adjournment is necessary for 
the ends of justice, or that such continuance is 
impracticable. 

A court-martial, in the absence either of a 
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president or of a judge-advocate (if a judge-advo- 
cate has been appointed for that court-martial), 
shall not proceed, and if necessary shall adjourn. 

The senior officer on the spot may also, for 
military exigencies, adjourn or prolong the ad- 
journment of the court. 

Any adjournment may be made from place to 
place, as well as from time to time. 

Where a court-martial is dissolved before the a. a, sec 

53. 

finding, or in the csLse of a finding of guilty, before R- p-. «5. 
the sentence, the proceedings are null, and the 
prisoner may be tried before another court-martiaL 

In case of the death of the prisoner, or of such proceeding 
illness of the prisoner as renders it impossible to uineHi* of 

prisoner. 

continue the trial, the court will ascertain the 
tact of the death or illness by evidence, and record 
the same, and adjourn and transmit the proceed- 
ings to the convening authority. 

A member of a court who has been absent Presence 

throughoat 

while any part of the evidence on the trial of a ofaumem- 

*' * ^ bers of 

prisoner is taken, can take no further part in the ^^^^ 
trial by that court of that prisoner, but the court 
will not be affected if the legal number remain. 

An officer cannot be added to a court-martial 
after the prisoner has been arraigned. 

Every member of a court must give his opinion Taking of 

opinions of 

on every question which the court has to decide, mem^ of 
and must give his opinion as to the sentence. 
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notwithstanding that he has given his opinion in 
favour of acquittal. 

Every question must be decided by an absol- 
ute majority of* the court.^ If otherwise, a pun- 
ishment might be imposed by a minority. For 
example, suppose four members vote for penal 
servitude, three for imprisonment, and two for 
forfeitures, the penal servitude might be imposed, 
although the majority (five) was against it. 

The opinions of the members of the court 
should be taken in succession, beginning with 
the junior in rank. 
Procedure If any question should arise incidentally during 

on inciden- , . •, , i ^i 

tai question, the trial, the person, whether prosecutor or pris- 
oner, requesting the opinion of the court is to 
speak first ; the other person is then to answer, 
and the first person is to be allowed to reply. 

Swearing of A couit may be sworn at the same time to try 

court to 

try several auv uumber of prisoucrs then present before it, 

prisoners. j r r 

whether the prisoners are to be tried together or 
separately, and each prisoner shall have power to 
object to the members of the court, and shall 
be asked separately whether he objects to any 
member. 

In the case of several prisoners to be tried 
separately, the court, upon one of those prisoners 

^ This includes finding and sentence, except in the case of 
sentence of death, p. 85 and footnote. 
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objecting to a member, may, according as they 
think fit, proceed to determine that objection, or 
postpone the case of that prisoner, and swear the 
members of the court for the trial of the others 
alone. 

In the case of several prisoners to be tried 
separately, the court, when sworn, shall proceed 
with one case, postponing the other cases, and 
taking them afterwards in succession. 

At any time of the trial an impartial person sweanng of 

• i«i i«i' Tin«i» interpreter 

may, if the court think it necessary, and shall, if and short- 

•^ J* * band-writer. 

either the prosecutor or the prisoner requests it 
on any reasonable ground, be sworn to act as 
interpreter. 

An impartial person may also, at any time of 
the trial, if the court think it desirable, be sworn 
to act as a shorthand- writer. 

Before a person is sworn as interpreter or 
shorthand-writer, the prisoner should be informed 
of the person who is proposed to be sworn, and 
may object to such person as not being impartial ; 
and the court, if they think that such objection 
is reasonable, shall not swear that person as in- 
terpreter or shorthand-writer. 

General Provisions as to Witnesses. R. p-, 74-84. 

The prosecutor is not bound to call all the aiiprosecu- 
witnesses whose evidence is in the summary of nesses. 
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whose evi- 
dence is not 
contained in 
summary or 
abstract. 



List of pri- 
soner's wit- 
nesses. 



evidence or in the abstract of evidence given to 
the prisoner, but he should ordinarily call such 
of them as the prisoner desires to be called, in 
order that the prisoner may, if he thinks fit, 
cross-examine them ; and the prosecutor should 
for this reason, so far as seems to the court prac- 
ticable, secure the attendance of all such wit- 
nesses. 

If the prosecutor intends to call a witness 
whose evidence is not contained in any summary 
given to the prisoner, notice of the intention shall 
be given to the prisoner a reasonable time before 
the witness is called ; and if such witness is called 
without such notice having been given, the court 
shall, if the prisoner so desire it, either adjourn 
after taking the evidence of the witness, or allow 
the cross-examination of such witness to be post- 
poned, and the court shall inform the prisoner of 
his right to demand such adjournment or post- 
ponement. 

The prisoner shall not be required to give to 
the prosecutor a list of the witnesses whom he 
intends to caU, but it shall rest with the prisoner 
alone to secure the attendance of any witness 
whose evidence is not contained in the summary 
or abstract and for whose attendance the prisoner 
has not requested steps to be taken. 

The convening ofl&cer, or, after the assembly of 
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the court, the president, shall take the proper Procuring 

attendance 

steps to procure the attendance of the witnesses of witnesses, 
whom the prosecutor or prisoner desires to call, 
and whose attendance can reasonably be pro- 
cured, but the person requiring the attendance 
of a witness may be required to undertake to 
defray the cost of such attendance. 

Any witness who is not subject to military 
law may be summoned to attend by order ^ imder 
the hand of the convening officer, the president 
of the court, the judge advocate, or the command- 
ing officer of the prisoner. 

Any witness who is subject to military law 
shall be ordered to attend by the proper military 
authority. 

If proper steps have not been taken as to any A^jonrn- 

ment of 

Witness, or if any witness, whose attendance could court for 

•^ ' non-attend- 

not be reasonably procured before the assembly ^gges.'^^*" 
of the court, is essential to the prosecution or de- 
fence, the court shall adjourn and report the cir- 
cumstances to the convening officer. 

During the trial a witness, other than the withdrawal 

^ of witnesses 

prosecutor, ought not, except by special leave of ^^ «>«rt. 
the court, to be in court while not under exami- 
nation ; and if while he is under examination a 
discussion arises as to the allowance of a ques- 
tion, or the sufficiency of his answers, or other- 

^ For Form, see Appendix II. 
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tion and 
cross-ex- 
amination. 



wise as to his evidence, he may be directed to 
withdraw. 

A witness, before he gives his evidence, shall 
be sworn by the judge-advocate, or by the presi- 
dent, or by a member of the court. 

Every question may be put to a witness orally 
by the prosecutor, prisoner, or judge-advocate, 
withcmt the intervention of the c&wrt} and the wit- 
ness will forthwith reply, unless an objection to 
the question is made by the court, judge-advo- 
cate, prosecutor, or prisoner, in which case he 
will not reply until the objection is disposed of. 
The witness will address his reply to the court 

The evidence of a witness as taken down should 
be read to him after he has given all his evi- 
dence and before he leaves the court, and such 
evidence may be explained or corrected by the 
witness at his instance. If he makes any ex- 
planation or correction, the prosecutor and pris- 
oner may respectively examine him respecting 
the same. Any material alteration should be 
inserted at the end, and not by way of interlinea- 
tion or erasure. 

A witness may be examined by the person call- 
ing him, and may be cross-examined by the oppo- 

^ Need not now, therefore, be submitted to the president. 
The members, judge-advocate, prisoner, and prosecutor should 
attend to questions put, so as to object, if necessary, to the 
question before the witness replies. 
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site party to the proceeding, and on the conclu- 
sion of the cross-examination may be re-examined 
by the person calling him on matters raised by 
the cross-examination. 

The court may, if they think fit, allow the 
cross-examination of a witness to be postponed. 

At any time before the time for the second Questions to 
address of the prisoner, the judge-advocate, also members of 

court or 

any member of the court, may, with the permiS' judge-advo- 
sum of the court, address through the president 
any question to a witness.^ 

Upon any such question being answered, the 
president shall also put to the witness any ques- 
tion relative to that answer which he may be re- 
quested to put by the prosecutor or the prisoner, 
and which the court deem reasonable. 

At the request of the prosecutor or prisoner, a Recalling of 
witness may, by leave of the court, be recalled, at 
any time before the time for the second address 
of the prisoner, for the purpose of having any 
question put to him through the president. 

A witness may in special cases be allowed by caiiing of 

witnesses 

tJie court to be called or recalled by the prosecu- in reply. 
tor before the time for the second address of the 
prisoner, for the purpose of rebutting any mate-' 

^ QuestioDB by members and judge-advocate are most con- 
veniently put after the examination-ln-chief and cross-examin- 
ation of the witness are concluded. 
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rial statement made hj a witness for the defence 
upon his examination by the prisoner on any new 
matter wMch the prosecvioT could not reasonaMy 
have foreseen. 
In reply as Where the prisoner has called witnesses as to 
' character, the prosecutor, before the time for the 
second address of the prisoner, may call or recall 
witnesses for the purpose of proving previous 
convictions or entries in the defaulters' book 
against the prisoner. 
Calling of The court may call or recall any witness at 
by coort. any time before the finding, if they consider that 
it is necessary for the ends of justice.^ 

R. p., 9s, 94. Record of Proceedings. 

Record In At a court-martial the judge-advocate, or if 
of tranaac- there is Honc, the president, is responsible for the 
coart-mar- accuracy of a record of the proceedings ; and if 
the judge-advocate is called as a witness by the 
prisoner, the president will be responsible for the 
accuracy of the record in the proceedings of the 
evidence of the judge-advocate. 

The evidence shall be taken down in a narra- 
tive form in as nearly as possible the words used, 
but in any case where the prosecutor, the pris- 

^ This power should only be exercised in the case of a new 
witness, in the event of unforeseen witnesses becoming avail- 
able, or some very exceptional circumstances. 
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oner, the judge-advocate, or the court, considers 
it material, the question and answer shall be taken 
down verbatim, 

Anj question which has been objected to, and Questions 

olDjected to, 

the tender of any evidence which has been ob- how entered. 
jected to, shall, if the prosecutor or prisoner so 
requests or the court think fit, be entered with 
the grounds of the objection and the decision of 
the court thereon. 

Where any address by or on behalf of the Addresses, 
prosecutor or prisoner, or the summing up of the 
judge-advocate, is not in writing, it shaU not be 
necessary to record the same in the proceedings, 
further or otherwise than the court think proper, 
or in the case of the summing up, than the judge- 
advocate requires, except that — 

(1) the court shall in every case make such 

record of the defence made by the pris- 
oner as wiU enable the confirming officer 
to judge of the reply made by or on be- 
half of the prisoner to each charge against 
him; and 

(2) the court should also record any particular 

matters in the address by or on behalf 
of the prosecutor or prisoner which the 
prosecutor or prisoner, as the case may 
be, requires. 
The court shall not enter in the proceedings or reports. 
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any comment on anything before the court, or 
any report of any fact not forming part of the 
trial, but if any such comment or report seems to 
the court necessary, the court may forward it to 
the proper military authority in a separate docu- 
ment signed by the president. 
ciutodymDd The procccdiugs shall be deemed to be in the 
ofiiroceed- custody of the ludgc - advocate (if any), or if 
there is none, of the president, but may, with 
proper precautions for their safety, be inspected 
by the members of the court, the prosecutor, 
and prisoner respectively, at all reasonable 
times before the court is closed to consider the 
finding. 

Loss of Proceedings. 

i»ftitofpio- If the original proceedings of a court-martial 

R. P., 98. or any part thereof are lost, a copy, certified by 

the president of, or the judge-advocate at, the 

court-martial, may be accepted in lieu of the 

original 

If there is no such copy, and sufficient evi- 
dence ^ of the charge, finding, sentence, and trans- 
actions of the court can be procured, that e\'i- 

' Sufficient evidence may be obtained by some member of 
the court writing out from memory the subetanoe of the 
tran«action8, which should be signed by the other members. 
A copy of the chai^ should, however, be pnx:ured from the 
officer who framed it. 
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dence may, with the assent of the prisoner, be 
accepted in lieu of the original proceedings or 
part thereof lost. 

In either case, the finding and sentence, if 
requiring confirmation, may be confirmed, and 
shall be as valid as if the original proceedings or 
part thereof had not been lost. 

If, in a case where confirmation is required, 
the proceedings or part thereof were lost before 
confirmation, and there is no such copy or evi- 
dence, or the prisoner refuses such assent as 
above-mentioned, the prisoner may be tried 
again; and on the issue of an order convening 
the court for such trial, the said finding and 
sentence of the previous court of which the 
proceedings or part thereof were so lost shall be 
null. 

Transmission of Proceedings,. Custody, and r. p., 95, 96. 

Q. R., sec. 

Time pres&i^ed. vi. para, los- 

Proceedings of general courts-martial are trans- Transmis- 
sion of pro« 

mitted at home by the officiating judge-advocate ceedings, 
to the judge-advocate-general for confirmation by courts-mar- 
her Majesty, — abroad, to the general or other offi- 
cer having power to confirm, or if such officer has 
not power to confirm from any cause, he will 
forward proceedings to the judge-advocate-gen- 
eral in London. If he has confirmed, he will 
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District 

courtg-mar- 

tial. 



Regimental 
court8-iiiar> 
tiaL 



forward the proceedings as soon as possible after 
promulgation to the judge - advocate - general. 
Date of promulgation, when not submitted to 
her Majesty, should be recorded on proceedings, 
which should be accompanied by a covering letter 
specifying contents. After promulgation the pro- 
ceedings are kept at least seven years in the 
office of the judge-advocate-general or Admiralty. 

Proceedings of district courts-martial, after con- 
firmation and promulgation, are returned to the 
staff officer of the district, who will make any 
necessary communication respecting them to the 
president and judge-advocate (if any) for their 
information. The general will then transmit 
them without delay to the judge-advocate -gen- 
eral in London, or India, or to the Admiralty, 
where they are preserved for not less than three 
years. 

Proceedings of regimental courts-martial, after 
entry in regimental books, and after they have 
been laid before the inspecting general officer at 
the next annual inspection, are to be forwarded 
to the dep6t, to be kept there three years. 



49, 64. 

R. P., 103. 

Field gen- 
eral courta- 
martiai. 



FIELD GENERAL COURTS-MARTIAL. 

A field general court-martial, formerly called a 
detachment general court-martial, has the powers 
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of a general court-martial. Members not less Members. 

than three. Convening officer may preside ; but, 

if practicable, he must appoint another president, 

who may be of any rank, but if possible not 

under that of captain. 

A field general court-martial can only try jurisdic- 
tion. 

oflfences against the property or person of any 
resident of the country in which the detachment 
of troops is serving beyond the seas. 

If impracticable to assemble an ordinary Convening, 
court, any officer in command of any detach- 
ment abroad can convene a field general court- 
martial to try such oflfences, on complaint being 
made to him. 

Sec. 48, Army Act,^ does not apply to field 
general courts-martial ; but sentence of death is 
not legal unless all members concur. The re- 
striction placed upon courts-martial, as regards 
trial of certain civil oflfences,^ does not apply to 
field general courts-martial. 

Sentence cannot be executed until confirmed confirma- 
tion. 

by an officer authorised to confirm general courts- 
martial, in the force of which the detachment 
under command of the convening officer forms 
part. 

The following officers only are inelisible to Disquaunca- 

® JO tionofmem- 

Iters. 
^ Refers to rank of president and members. 

* See p. 32. 
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serve on a field general court-martial — prose- 
cutor, witness for prosecution, one who has a 
personal interest in the case.^ 

The rules of procedure for general courts- 
martial apply to field general courts-martial, with 
the following exceptions : — 

The interval between the prisoner's being in- 
formed of the charge and his arraignment shall, 
when the ordinary rule cannot be compKed with, 
be as long as practicable. 

The summary of evidence is not required to 
be taken by commanding officer. 

The rule that five members are to be of rank 
not below captain, does not apply. 

Proceedings to be dealt with and kept in the 
same way as a district court-martiaL 

Judge - advocate not required, president may 
perform his duties. 

On plea of guilty, the court proceed as in the 
case of a regimental court-martial. 

Certain other rules (13, 38, 39, 40, 63, Eules 
of Procedure), as regards minor points, are to 
apply only so far as appears to the convening 
officer to be practicable. 

^ These disqualifications are made by Rules of Procedure, 103, 
not by the Army Act. See note, p. 112. 
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SUMMARY COURTS-MARTIAL. 

A summary court-martial may be convened on summary 

courts-mar- 

active service by a commanding officer, or by tiai 

an officer in immediate command of a portion ^*- 

of a body of forces, when the convening officer convening 

is of opinion that an ordinary court cannot be 

assembled.^ Sections 50 to 54 Army Act do not 

apply to summary courts-martial. To consist of Members,- 

qualifica- 

not less than three members, unless three are tionsand 

disqualiflca 

not available, then two ; but, in the latter case, **ons of. 
power of punishment is limited to summary 
punishment and imprisonment. 

The rules of procedure for other courts-martial R p., io4- 

^ ^ 122. 

do not apply generally to summary courts-martial, 
which are subject to the following rules : — 

Where the convening officer is below the rank conveningi 
of field-officer, and is not a commanding officer, 
he should delay the trial for reference to a 
superior officer, unless such course is imprac- 
ticable. 

If the convening officer is of opinion that three Members,— 

"^ ^ nmnber and 

other officers are not available to form the court, J,^*"^^*" 

tions or. 

he may appoint himself president; but, if pos- 
sible, he should appoint another officer to be 

^ On complaint or otherwise that a person amenable to 
military law has committed an offence. 
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president, who may be of any rank, but should 
not be below the rank of captain, unless an officer 
of that or higher rank is not available. 

The officers should have held commissions for 
not less than one year, and if any officers are 
available who have held conmiissions for not less 
than three years, they should be appointed. 

Diflquaiifled The provost-marshal, an assistant provost-mar- 
shal, and an officer who is prosecutor or a wit- 
ness for the prosecution, must not be appointed 
members of the' court, but any other available 
officers may be appointed to sit^ 

Beeord of The court may be convened and the proceed- 
' ings of the court recorded in accordance with the 
form;* but where it appears to the convening 
officer that military exigencies or other circum- 
stances prevent the use of such form, the court- 
martial may be convened and the proceedings 
carried on without any writing, except that such 
written record as seems practicable must be kept 
by the provost-marshal, if present, or if not, by 
the president and the officer charged with the 
promulgation, stating, as near as may be, the 
particulars set forth in the form, and recording at 
least the name (or, if the name is not known, the 

' These diaqualificfttioiiB are made by Rules of Procedure, 105, 
not by the Army Act See note, p. 112. 
s See p. 134. 
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description) of the offender, the ofiFence charged, 
the finding, the sentence, and the confirmation. 

The statement of an offence may be made charge, 
briefly in any language sufl&cient to describe or 
disclose an offence under the Army Act. 

The court may be sworn at the same time to Trial of 

several 

try any number of prisoners then present before prfaoners. 
it, but, except so far as prisoners are tried to- 
gether for an offence committed collectively, the 
trial of each prisoner will be separate. 

If any prisoner objects to an officer, and any challenge, 
member of the court thinks the objection reason- 
able, steps will be taken to try the prisoner 
before a court composed of officers against whom 
he has no reasonable objection. 

When the court are sworn, the president will Arraign- 
ment. 

state to the prisoner then to be tried the offence 
with which he is chaiged, with, if necessary, an 
explanation giving him fuU information of the 
act or omission with which he is charged, and 
will ask the prisoner whether he is guilty or not 
of the offence. 

If a special plea to the general jurisdiction is pieatojur- 
offered by the prisoner, and is considered by the 
court to be proved, the court shall report the 
same to the convening officer. 

The witnesses for the prosecution will be witnesses, 
called, and the prisoner will be allowed to cross- 
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8«ntence. 



Confirma- 
tion. 
R. P., 119. 



Summary 
courta- 



examine them, and to call any available wit- 
nesses for his defence. 

The court, if consisting of three or more officers, 
may sentence to any punishment which a general 
court-martial can award; but if the court pass 
sentence of death, the whole court must concur. 

If after the commencement of the trial the 
court consider that any prisoner named in the 
schedule to the order convening the court should 
be tried by an ordinary court-martial, the court 
may strike the name of that prisoner out of the 
schedule. 

Conviction is not valid unless confirmed. Sub- 
ject to several eoccq)tions, the confirming officer 
may be any general, field, or commanding officer, 
or officer in command of a detachment with 
which the prisoner is present. But in the last 
case the officer must, if practicable, reserve the 
confirmation for superior authority; also if the 
punishment exceeds that which a regimental 
court-martial can award, the confirming officer, 
should he not have power to confirm general or 
district courts-martial, must reserve confirmation 
for an officer having that power : he may, how- 
ever, commute the punishment to make it one 
within his own power. 

Eocceptions. — These cannot confirm: provost - 
marshal or assistant, prosecutor, or member of 
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the court-martial ; but in the case of a member mutiai oon- 
who has otherwise (under Eules of Procedure) 
power to confirm, and he considers it impracti- 
cable to delay, he may confirm. 

A sentence of death or penal servitude cannot a. a., sec 

55. 

be carried out until confirmed by a general, or R.P., us- 
field ofl&cer, commanding the forces with which 
the prisoner is serving; and if the confirming 
officer is not in chief command, he is bound to 
reserve the sentence for confirmation by superior, 
except when he considers delay impracticable. 

Any officer may, if he thinks it desirable, 
reserve finding or sentence for confirmation by 
superior. 

An officer not having power to confirm district 
courts-martial cannot conmiute summary punish- 
ment into imprisomnent exceeding To^-two 
days. 

The rest of the proceedings of summary courts- 
martial, not mentioned above, follow generally 
the ordinary rules. 

The summary court-martial, first caUed so in 
1881, is a substitute for the old power of the 
provost - marshal to inflict punishment on his 
own authority. 
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Form for Assembly and Proceedings of a 
Summary Court-Martial.^ 

Proceedings. 

' At , this day of 18 . 

A. Order Whereas it appears to me that the persons named in 

^e oourtf ^^^ annexed schedide and being subject to military law 
have committed the offences in the said schedule men- 
tioned, and I, the undersigned, an officer now in com- 
mand of 

on active service, am of opinion that it is not practicable, 
having due regard to the public service, to convene an 
ordinary court-martial to try such offences \^or to delay 
the trial for reference to a superior qualified officer], I 
hereby convene a summary court-martial to try the said 
persons, and to consist of 

President. 
Rank. Name. Regiment. 



Members. 
Rank. Name. Regiment. 



[^ I am of opinion that three officers are not available, 
having due r^;ard to the public service.] 

(Signed) 

1 For Rules about summary punishment, see chap. iL p. 88. 

' State the place. 

* Omit except where convening officer is not a commanding 
officer, and is below rank of field-officer. 

^ Omit except where the court-martial consists of two offi- 
cersonly. 
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I certify that the above court assembled on the B. Certifl- 

day of and duly tried the persons named in ^nt'£^ 

the said schedule, and that the plea, finding, and sentence proceediuga. 
in the case of each such persons were as stated in the 
third and fourth columns of that schedule. 

Signed this day of 

C B 



President of the court-martiaL 

I have dealt with the findings and sentences in the c. Confir- 
manner stated in the last column of the above schedule, °^^^'^* 
and subject to what I have there stated, I hereby confirm 
the above findings and sentences, and I am of opinion, 
with reference to the sentences of summary punishment 
mentioned in the schedule, that imprisonment cannot, 
with due regard to the public service, be carried into 
execution p and I am of opinion that it is not practicable, 
having due regard to the public service, to delay the 
cases for confirmation by any superior qualified autho- 
rity]. 

Signed this day of 18 . 

E F 



Field \pT General] Officer in the force [or 
commanding ]. 

I have dealt with the reserved findings and sentences d. Conflr- 
in the manner stated in the last column of the schedule, ^sored ' 
and, subject to what I have there stated, I hereby confirm tentences. 
the said reserved findings and sentences. 

Signed this day of 

Q H 



Qeneral [Field] Officer in the Force. 
Subject to what I have stated in the last oolunm of the 

^ Omit excepting where under rules it is ordinarily the duty 
of the confirming officer to reserve the case. 
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£. Conlir- 
nuttkmof 
aenUnetai 
death Of 
•enU 



tude. 



schedule, I hereby eonfinn tiie [finding and] sentence of 
death in the case of and , and 

of penal servitade in the case of \} and in 

the case of the above sentences of death I am of opinion 
that by reason of ' it is not practicable, having 

dne regard to the public service, to delay the case for 
confirmation by any qualified officer superior to myself]. 
Signed this day of 

J K 



General [Field] Officer in chief command 
of the forces. 



1 Omit where confirmed by officer in chief command. 
' State, according to the circumstances, the nature of the 
country, or the great distance, or the operations of the enemy. 
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Schedule. 



Date 



18 



No. 



Name of 

alleffed 

Offender.i 



Peter Smith 
(sutler). 



262, Private 
James Ro- 
binson, 
167th R^ 



564, Private 
Thomas 
Jones, 167th 
Regt 



Person accom- 
panying force 
(name un- 
known), white 
Jacket and 
trousers, scar 
on right cheek. 



Soldier in uni- 
form of 
167th Regt 
(name un- 
known). 



Offence 
charged. 



Offence against 
person of in- 
habitant of 
country. 



Breaking into 
house in 
search of 
plunder. 



Drunk on post. 



Impeding pro- 
vost - mar- 
shal. 



Offence against 
property of 
inhabitant 
of coimtry. 



Q- 



Convening Officer. 



Plea. 



Guilty. 



Not guilty. 



Not guilty. 



Not guilty. 



Not guilty. 



Findinff, and if 
convicted, 
Sentence.' 



Guilty. 
Field im- 
prisonment 
No. 1 for . 



Guilty. Two 
months' 
imprison- 
ment. 



Guilty. 
Death. 
Recom- 
mended to 
mercy. 



Not guilty. 



GuUty. 
Field im- 
prisonment 
No. 2 for . 



D- 



President. 



How dealt with 

by confirming 

Officer. 



Confirmed, 
remit 
E P-- 



Not con- 
firmed. 
E P- 



Reserved {or 
confirmed, but 
commuted to 
field imprison- 
ment No. 1 for 

1. 

E F 

Confirmed, but 
commuted to 
years' 
penal servi- 
tude. 

J K 



Reserved. 
E F- 

Confirmed. 

Q — jy- 



^ If the name of the person charged is unknown, he may be described 
as unknown, with such addition as will identify him. 
' Recommendation to mercy to be inserted in this column. 
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B. P., 128. The expression "commanding officer," as used in 
regard to courts-martial, means in relation to any 
person the officer whose duty it is under regula- 
tion or custom to deal with a charge against that 
person — ^that is, to dispose of it himself, or refer 
it to a superior. 
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CHAPTER V. 



GENERAL PROVISIONS AS TO COVRTS-MARTIAL, 
EXECUTION OF SENTENCES, DESERTERS, ibc. 

Appointment and Special Duties of President. 

The convening officer must appoint the president, president. 
It is sufficient to appoint him by name in the ' *' 
order of assembly; the warrant formerly re- 
quired in the case of a general court-martial 
is now dispensed with. 

The president is responsible for the trial being Responsi- 
conducted in proper order and in accordance with ttlt. 
the Army Act and the Eules of Procedure, and 
will take care that everything is conducted in 
a manner befitting a court of justice. 

It is the duty of the president to see that 
justice is administered, and that the prisoner 
has a fair trial, and that he does not suffer any 
disadvantage in consequence of his position as a 
prisoner, or of his ignorance, or of his incapacity 
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ProMcator. 
B. V.J 24, 
59; Q. R., 
sec. vL p. 
92. 



Power of 
court over 
address of 
prosecutor 
and pris- 
oner. 



to examine or cross-examine witnesses or other- 
wise. 

Appointment and Special Duties of Prosecvior, 

The duty of appointing the prosecutor devolves 
on the convening ofl&cer, who, on the trial of a 
soldier, ordinarily selects the adjutant; but in 
complicated cases a prosecutor should be specially 
selected for his experience and knowledge of 
military law. 

It is the duty of the prosecutor to assist the 
court in the administration of justice, to behave 
impartially, to bring the whole of the transaction 
before the court, and not to take any unfair ad- 
vantage of, or suppress any evidence in favour 
of, the prisoner. 

The court may stop the prosecutor in referring 
to any matter not relevant to the charge then 
before the court, or any matter which the court 
is not investigating, and it is the duty of the 
court to restrain any undue violence of language 
or want of fairness or moderation on the part 
of the prosecutor. 

The court should allow great latitude to the 
prisoner in making his defence : he must abstain 
from any remarks contemptuous or disrespectful 
towards the court, and from coarse and insulting 
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language towards others; but he may, for the 
purpose of his defence, impeach the evidence 
and the motives of the witnesses and prosecutor, 
and charge other persons with blame and even 
criminality, subject, if he does so, to any liability 
to further proceedings to which he would other- 
wise be subject. The court may caution the 
prisoner as to the irrelevance of his defence, but 
should not, unless in special cases, stop his de- 
fence solely on the ground of such irrelevance. 

The prosecutor should bring all the facts of 
the case fully before the court in evidence. He 
should take care, especially when the prisoner 
is unassisted in his defence, that no material 
fact in connection with the oflFence is omitted 
which would tell in favour of the prisoner. 
Although drunkenness is no excuse, still, if 
the prisoner was drunk when he committed the 
offence, and he is not charged with drunkenness, 
the prosecutor should bring this fact out in 
evidence. 

The prisoner cannot object to the prosecutor, r. p., 25, 24. 
who must, however, be a person subject to mili- 
tary law. If the prosecution is instituted by a 
civilian, the latter may be in court to assist the 
prosecutor, but he cannot take part or assist 
himself in the prosecution unless he is a coun- 
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sel, in which case he has all the rights and duties 
of the prosecutor. 

The prosecutor, as we have seen, cannot be a 
member of the court, nor act as judge-advocate.^ 
He may be a witness for the prosecution, in which 
case he gives his evidence first. He may also 
be a witness for the defence. He may be present 
during the preliminary proceedings of the court, 
but he has no status before the court until after 
these proceedings, when he takes his place. Pro- 
secutor is entitled to the opinion of the judge- 
advocate on any question of law relative to the 
charge after the judge-advocate is appointed 

Appointment and Special Duties of Judge-Advocate 

at a Court-Martial. 

* A judge-advocate is required for every general 
Su»f ^^^ court-martial, and may also be appointed for dis- 
wofioifios; trict courts-martial. A convening officer cannot 
appomt a judge-advocate unless specially autho- 
rised to do so. At home, when one of the three 
deputy judge-advocates from London cannot con- 
veniently attend a general court-martial, the 
judge-advocate-general appoints by warrant an 
ofl&cer to officiate. Invalidity of appointment 

^ Formerly the judge-advocate used to assist in the prosecu- 
tion. This is now prohibited by statute. (Clode.) 
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n^ does not invalidate proceedings if a fit person has 
been appointed. An ofi&cer disqualified for sit- 
ting as a member is also disqualified as judge- 
advocate. A field general court-martial does not 
require a judge-advocate. Presence of judge- 
advocate is necessary throughout proceedings, 
even when court is closed ; the court should not 
proceed in his absence. The court on assembly 
must satisfy themselves as to judge-advocate's 
due appointment and qualifications ; the warrant 
appointing is read in court. The prisoner cannot 
object to the judge-advocate. If the judge-advo- 
cate dies, or is unable to attend, the proper 
authority can appoint a substitute. Witnesses 
may be summoned by the judge-advocate, who 
may also be called as witness in defence. A 
counsel may be appointed to assist the judge- 
advocate. The judge-advocate is sworn ^ by one 
of the members after he has administered the 
oath to the court. 

The powers and duties of a judge-advocate are Powew aud 

duties of 

as follows : — Judge-advo- 

cate. 

The prosecutor and the prisoner respectively ^ p» i®i- 
are, at all times after the judge-advocate is 
named to act on the court, entitled to his 
opinion on any question of law relative to 
the charge or trial, whether he is in or out 

^ Special Oath, see Appendix II. 
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of court, subject, when he is in court, to the 
permission of the court.^ 

At a court-martial he represents the judge- 
advocate-general. 

He is responsible for informing the court of 
any informality or irregularity in the pro- 
ceedings. Whether consulted or not, he will 
inform the convening officer and the court 
of any informality or defect in the charge or 
in the constitution of the court, and will give 
his advice on any matter before the court. 

Any information or advice given to the court 
on any matter before the court will, if he 
or the court desires it, be entered in the 
proceedings. 

At the conclusion of the case he will, unless 
both Jie and the court consider it unneces- 
sary, sum up the evidence, and give his 
opinion upon the legal bearing of the case 
before the court proceed to deliberate upon 
their finding. 

Upon any point of law or procedure which 
arises upon the trial which he attends, the 
court should be guided by his opinion, and 
not overrule it except for very weighty 
reasons. The court are responsible for the 
legality of their decisions, but they must 

^ For explanation of asteriaks, see p. xli. 
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consider the grave consequences which may 
result from their disregard of the advice of 
the judge-advocate on any legal point. The 
court in following the opinion of the judge- 
advocate on a legal point may record that 
they have decided in consequence of that 
opinion. 

The judge-advocate has, equally with the pre- 
sident, the duty of taking care that the 
prisoner does not suffer any disadvantage 
in consequence of his position as prisoner, 
or of his ignorance or incapacity to examine 
or cross-examine witnesses or otherwise, and 
may for that purpose, with the permission 
of the court, call witnesses and put ques- 
tions to witnesses which appear to him 
necessary or desirable to elicit the truth. 

In fulfilling his duties, the judge-advocate will 
be careful to maintain an entirely impartial 
position. 

Judge-Advocate-General. 

The judge-advocate-general is a Privy Coun- 
cillor, usually a member of Parliament, and one 
of the Ministers of the day. He is the legal 
adviser of the Sovereign, and the commander-in- 
chief. He advises on charges proposed for trial 
by court-martial, so that no accusation should be 

K 
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♦ preferred which cannot be maintainecL He ad- 
vises also as to the l^ality of proceedings of 
courts-martial and their sentences, and is the 
custodian of the records of general and district 
courts-martial. He lajs the proceedings of gene- 
ral courts-martial held in the United Kingdom 
before the Sovereign for her confirmation or 
otherwise. His office cannot be called a court 
of appeal, but rather a court of review. Although 
every trial by court-martial (except r^imental) 
is reviewed in his office, and he practically exer- 
dses in the name of the Sovereign the power of 
annulling any sentence not in accordance with 
law or any illegal conviction, yet there is no 
appeal, in the proper sense of the word, from a 
court-martial. The custom of the dvil courts is 
not to interfere so long as there is no question of 
the jurisdiction of the court-martial. 

A. A., sec Position of Counsel at Courts-Martial, 

129. 

R. P., 85-92. Conduct of counsel that would be liable to cen- 

Counaei. 

sure, or a contempt of court before a dvil court, 
is to be deemed the same before a court-martial. 
The rules for court-martial and for the guidance 
of counsel are binding on them at courts-martial, 
and any wilful disobedience is contempt of court. 
When a counsel is guilty of the above offence, 
the president can certify the same to a court 
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* of law, which is bound to deal with the case 
as if committed against itself. A court-martial 
may, by order of the president, remove a counsel 
from the court, but in such case the president 
must certify the oflfence to a court of law. 
A prisoner may have a person to assist him Prfgonor 

may have a 

during the trial, whether a legal adviser or any person to 

'-' " •' assist him 

other person. ontriaL 

A person so assisting him may advise him on 
all points, and suggest the questions to be put 
to witnesses, and if an officer subject to mili- 
tary law, shall have the same rights and duties 
as counsel have under the Rules of Procedure, 
and the right of the prisoner shall be limited in 
like manner. 
Counsel are allowed to appear on behalf of counsel ai- 

lowed in 

the prosecutor and prisoner at general courts- certain gen- 

*^ eral courts- 

martial : martial. 

(1) When held in the United Kingdom ; and 

(2) When held elsewhere, if the commander- 

in-chief, or the convening officer, declares 

it expedient. 

Prisoner or prosecutor must give seven days' 

notice (or less, if the court allow) of intention 

to have counsel, in order to enable the opposite 

party to get counsel also. Counsel may also be 

appointed to assist the judge-advocate. 

A counsel who appears before a court-martial 
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sic on behalf of the prosecutor or prisoner, shall 
have the same right as the prosecutor or prisoner 
for whom he appears, to call, and orally examine, 
cross-examine, and re-examine witnesses, to make 
an objection or statement, to address the court, to 
put in any plea, and to inspect the proceedings, 
and shall have the right otherwise to act in the 
course of the trial in the place of the person 
on whose behalf he appears, and he shall comply 
with Bules of Procedure as if he were that per- 
son; and in such case that person shall not 
have the right himself to do any of the above 
matters, except as regards the statement allowed 
by a rule following, or except so far as the 
court permit him so to do. 

When counsel appears on behalf pf the prose- 
cutor, the prosecutor, if called as a witness, may 
be examined and re-examined as any other 
witness. 
Counsel for The couusel for the prosecution should always 

prosecution. .it 

make an openmg address, and should state there- 
in the substance of the charge against the pris- 
oner, and the nature and general effect of the 
evidence which he proposes to adduce in support 
of it, without entering into unnecessary detail. 

He shall have the same duty as the prose- 
cutor, and is subject to be stopped and restrained 
by the court in the same manner. 
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* The counsel for the prisoner has the like counsel for 
rights, and is under the like obligations as have 
been specified in the case of the prisoner. 

If the court ask the counsel for the prisoner 
a question as to any witness or matter, he may 
decline to answer, but he must not give to the 
court any answer or information which is mis- 
leading. 

Counsel, whether for the prosecution or for General 

rules as to 

the prisoner, will conform strictly to Eules of counsel. 
Procedure and to the rules of civil courts in 
England relating to the examination, cross-ex- 
amination, and re-examination of witnesses, and 
relating to the duties of coimsel. 

If a counsel puts to a witness a question 
as to a matter which is not relevant except 
so far as it affects the credit of the witness 
by injuring his character, and the witness ob- 
jects to answering the question, the court shall 
consider whether the witness should be com- 
pelled to answer it ; and 

(1) If they are of opinion that the imputation 

conveyed by the question would, if true, 
seriously aflFect their opinion as to the 
credibility of the witness, the court 
should require the witness to answer 
the question ; but 

(2) If they are of opinion that the impu- 
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* tation, if true, would not affect their 

opinion as to the credibility of the 
witness, the court should disallow the 
question. 
If the question is disallowed, counsel on both 
sides will « refrain from further com- 
menting on the matter. 
Counsel will not state as a fact any matter 
which is not proved or which he does not in- 
tend to prove in evidence, nor will he state 
what is his own opinion as to any matter of 
fact before the court. 

Counsel will not, in a question to any wit- 
ness, assume that facts have been given in evi- 
dence which have not been given in evidence, 
or that particular answers have been given 
contrary to the fact. 

Counsel will treat the court and judge- 
advocate with due respect, and shall, while 
regarding the exigencies of his case, bear in 
mind the requirements of military discipline 
in the respectful treatment of any superior 
officer of the prisoner who may attend as a 
witness. 
Quaiiflca- Neither the prosecutor nor the prisoner has 

counsel. any right to object to any counsel, if properly 
qualified- 
A counsel is properly qualified — 
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1) If in England or Ireland he is a barrister- 
at-law ; 

(2) If in Scotland he is an advocate ; 

(3) If in India he is a barrister-at-law or 

advocate ; 

(4) If in any other part of her Majesty's 

dominions, he is recognised by the con- 
vening officer as having in that part 
rights and duties simUar to those of 
a barrister-at-law in England, and as 
being subject to punishment or dis- 
ability for a breach of professional rules. 
A prisoner assisted by counsel, or by an officer statement 

by prisoner 

subiect to military law, may, if he thinks fit defended by 

** «f w counselor 

at the close of the case for the prosecution, ^^^^ 
and before the address by such counsel or 
officer, make any statement giving his own 
account of the subject of the charges against 
him, but such statement must be made orally, 
as if he were a witness, except that he must 
not be sworn, and that no question can be put 
to him by the court or by any person. 

If the prisoner makes such a statement, the 
procedure will, so far as possible, be the same 
as if the prisoner had called witnesses other 
than witnesses as to character, — ^that is to say, 
the prosecutor will make his second address 
after the defence is finished. 
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ProvoBt- 
inArahal. 

74. 

Q. R., MC. 

vi. par. 116, 

117. 



Provost-Marshal. 

The provost-marshal is now reduced to the 
position of an executive officer, and has ru) auth- 
ority whatever to inflict punishment himself. 
He can arrest and detain offenders for trial, and 
may carry into execution punishments of courts- 
martial. A provost-marshal will be a commis- 
sioned officer, and the principal provost-marshal of 
a force on active service should be a field-officer. 



Penal servi- 
tude. 

58. 

R.P., 126 ; 
Q. R., sec. 
▼i. p. 167- 
161. 

At home. 



Abroad. 

60, 61, 6 
131. 



Execution of Sentences. 

In the United Kingdom an offender is to be 
transferred to a penal servitude prison as soon as 
practicable. The dvU prison is named by the 
general conmianding the district ; and the order 
of the committing authority, who is the com- 
manding officer of the prisoner, or higher pre- 
scribed authority, is sufficient warrant. The 
convict can also be discharged by order of the 
discharging authority, who is the officer com- 
manding the district, or higher prescribed auth- 
ority, before arrival at the prison. 

In India, or in any colony or foreign country, 
the convict must as soon as practicable be trans- 
ferred to a penal servitude prison in the United 
Kingdom, except the following persons, who, for 
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♦ manifest reasons, are exempted — viz., Asiatics 
and Africans, other persons of colour, persons 
bom and domicaed out of the United Kingdom, 
persons enlisted for the Malta Fencibles, or for 
any Indian or colonial corps. 

The order of the committing authority, who is 
the officer commanding the district or station, or 
higher prescribed authority, is sufficient warrant 
for transfer to a penal servitude prison. The 
convict may be kept in civil or military custody, 
and transferred from one to the other, till sent 
to a penal servitude prison, by order of the 
removing authority, who is the same official as 
the committing authority. 

Penal servitude prison means a prison where 
persons sentenced to penal servitude by civil 
court can be confined. 

Authorised prison, in relation to penal servi- 
tude, means a prison in India, or in a colony, 
authorised by the Governor and Secretary of 
State for military convicts. 

Imprisonment by commanding officer or court- Execution 
martial may be carried out either in a military or ment. 
in a public prison : the order of the committing ^•^7- 
authority, who is the commanding officer of the 
prisoner, or higher prescribed authority, is suffi- 
cient warrant. The general commanding names 
the prison. A prisoner may be removed from 
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9ic prison to prison, but cannot be taken out of the 
United Kingdom to be imprisoned elsewhere. 
The proper military authority may also by order 
remove a prisoner from a public prison in order 
to bring him before a court-martial or civil 
court, either as a prisoner or witness. The 
officer who has power to remove is the com- 
mitting authority or other prescribed officer. 
Also the following persons (called discharging 
authorities) may by order, at any time, discharge 
a prisoner — viz., the officer commanding the 
district, or higher authority; the officer who 
confirmed the sentence; and the commanding 
officer of the prisoner, when the sentence ha^ 
been passed by him. 

Public prison means, in the United Kingdom, 
a prison in which offenders sentenced by civil 
court can be confined ; in India, or in a colony, 
any prison authorised by the Governor and Sec- 
retary of State. 

An offender sentenced in India, or in a colony, 
to over one year's imprisonment must be sent 
home to undergo punishment, unless he belongs 
to one of the exempted classes mentioned above, 
or unless the court or the confirming officer 
Q. R.,sec. order otherwise. Should the court do so, the 

vi. par. lOS. 

necessary order should form part of the sentence. 
Power is now given to a competent military 
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♦ authority to remove prisoners in custody for the Removal to 
purpose of foreign service, the object being to station. 
give ofifenders an opportunity of recovering their ^^• 
characters by being removed from the tempta- 
tions of home service to foreign stations. No 
authority, however, is given to commit such ofifen- 
ders to prison on arrival at the foreign station. 

The competent authority to do this is, in the 
United Kingdom, the commander-in-chief or the 
adjutant-general, and in Ireland, the commander- 
in-chief there ; in India, the commander-in-chief 
or commander-in-chief of a presidency, the adju- 
tant-general or the adjutant-general of a presi- 
dency ; in a colony, the ofl&cer commandiQg ; in 
any case, the prescribed officer. * 

The term of penal servitude or imprisonment commence- 
commences, in all cases, whether the prisoner is term of 

pepal servi* 

already under sentence or not, from the date of tude and 

^ ' imprison- 

the president's signature. Courts-martial cannot 2®5^- ^^ 
now give cumulative punishments, and no ofifender ^* 
can suffer imprisonment for more than two con- 
secutive years. Example — Supposing the court 
desire to impose a fresh sentence of imprisonment 
(say four months) on a prisoner who is already 
in prison under sentence of six months, of which 
two months are unexpired, the court must impose 
a sentence of six months; and similarly with 
respect to sentences of penal servitude. 
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A soldier sentenced to penal servitude under- 
goes his sentence in a civil prison, and his dis- 
chaige from the army is proceeded with at 
once.^ 
9ic A soldier sentenced to imprisonment, who is 
SxfpAw!*' ^^^ ^ rejoin his corps at the termination of his 
^i^^L* punishment, is committed to a civil gaol if his 
1^172. ' ofifence is one of an immoral, dishonest, or criminal 
character ; but if his offence constituted a breach 
of discipline only, he is dealt with in the same 
manner as if he had to rejoin his corps, — ^that is 
to say, he may be committed to a civil or to a 
military prison. In either case, his discharge 
from the army is carried out at once. 

Sentence of imprisonment not exceeding forty- 
two days may be undergone in a provost prison ; 
and a prisoner may be committed, by order signed 
A. A., .ec. by his commanding officer, for temporary deten- 
Q.B.,i!ec,vi. tion, not exceeding seven days, to any prison, 
^72. police station, or lock-up in which prisoners may 

legally be confined. 

The Secretary of State is empowered to classify 

prisoners, it being considered right that clear 

difference should be made between the treatment 

A. A., lee. of soldiers convicted of breaches of discipline and 

186. ^ 

^ This does not prevent a court-martial from sentencing a 
soldier to discharge with ignominy in addition to penal servi- 
tude or imprisonment under Army Act, 44 ; in practice this 
is usually done to mark the offence with disgrace. 



PROVISIONS AS TO COURTS-MARTIAL, ETC. 157 

* those convicted of immoral, dishonest, or criminal 
conduct. i^ 

The expression " commanding ofBcer," as used r. p., 128. 
in regard to execution of sentence, means, in rela- 
tion to any person, the officer whose duty it is, 
under regulation or custom, to dispose of a charge 
against that person, or to refer it to a superior. 

Apprehension of Persons suspected of being 

Deserters. 

Any constable or officer or soldier may appre- Apprehen- 
sion of 
hend a suspected person on reasonable suspicion deaerter. 

that he is a deserter, and bring him before a ^^• 
court of summary jurisdiction, which may deal 
with him ; and if satisfied that he is a deserter, 
may deliver him up to military custody, or send 
him to prison until he can be so given up — send- 
ing a descriptive return to the Secretary of State 
if at home, or to the officer commanding if 
abroad. If the person confesses desertion, and 
there is no evidence forthcoming, the court may 
remand hun, transmitting the descriptive re- 
turn as above ; and the remand may be extended, 
not exceeding eight days in each instance. 

Confession of Deserter. confession 

" "^ of desertion. 

When a soldier confesses desertion or fraud- 73. "'"^ 
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ulent enlistment^ a competent authority^ may, 
instead of trial, order the same forfeitures and 
deductions from pay as if he had been convicted 
by court-martial. And if evidence cannot be 
conveniently obtained, record is to be entered 
in regimental books, and the soldier is to continue 
to do duty in his own or any corps until dis- 
charged or transferred to the reserve, or until 
legal proof can be obtained. 

Regulations as to Deserters. 

Q. B.,8ec. ^^ * deserter surrenders himself to his own 
mfiS, 18L corps, and evidence of identification is imme- 
diately available, he may be taken into military 
custody, and the commanding officer reports at 
once to the adjutant-general, or abroad to the 
general commanding. Also, if a man in uniform 
surrenders himself to a corps other than his own, 
and there is ground for supposing his confession 
true, he may be taken into military custody. 

Commanding officers are to send descriptive 
returns of absentees and suspected deserters to 
the ' Police Gazette,' also to the parish to which 
the deserter belongs, and to the police of the 
locality where the offence was committed. 

^ The commander-in-chief or the adjutant-general ; in India 
the commander-in-chief or the commander-in-chief of any presi- 
dency ; in a colony or elsewhere, the general commanding. 
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At foreign stations, when a confession of de- 
sertion appears true, and no suifficient evidence 
is obtainable, the general commanding may order 
the man to serve in his own corps, or in a corps 
at the station, or discharge him with a protect- 
ing certificate if unfit to serve. 

When a soldier is discovered while serving to 
be a deserter, or to have improperly re-entered the 
army, his commanding officer transmits the pre- 
scribed particulars on Army Form 123 to the 
commanding officer of the soldier's former corps, 
who answers the questions and returns the form, 
which is then forwarded to the adjutant-general 
at home, or the general commanding abroad. 

For further details, see Queen's Eegulations, 
sec. vi. part iv. 

Insanity, 

If a court-martial considers a prisoner unfit insanity, 
for trial by reason of insanity, or believes thai J?o- ,, 

•^ •' ' R p., 66. 

the prisoner committed the crime charged, but 
that he was insane at the time, — ^they must find 
specially either of those facts, and the president 
shall date and sign the finding ; and the proceed- 
ings upon being signed by the judge-advocate, if 
any, shall be at once transmitted for confirmation. 
If such finding is not confirmed, the prisoner 
may be tried by the same or another court- 



160 



MILITABY LAW. 



martial for the offence with which he was origin- 
ally charged. 

Where such finding is confirmed, then, until 
the directions of her Majesty are known, the 
prisoner shaU be confined in such manner as 
may be best calculated to keep him securely, 
without unnecessary harshness, as he is not to 
be considered as a criminal, but as a person 
labouring under a disease. 



Stolen pro- 
perty. 

75. 



Restitution of Stolen Property. 

When a person has been convicted by court- 
martial of having stolen, or unlawfully obtained 
any property, the confirming authority may order 
the property to be restored to the apparent owner ; 
also, if the property has been exchanged, he may 
order the thing exchanged to be given up. 
Further, if the property has been pawned or 
sold to an innocent party, the latter may recover 
from the prisoner's property on an order from 
the confirming authority. 



Conviction 
of less of- 
fence per- 
missible on 
charge of 
greater. 

A* ^^'i HOC* 

66. 



Conviction of Less Offence permissible on Charge 

of Greater. 

A person charged with stealing may be found 
guilty of embezzlement or of fraudulently mis- 
applying ; and a prisoner charged with embezzle- 
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ment may be found guilty of stealing or fraud- 
ulently misapplying. 

A prisoner charged with desertion may be 
found guilty of attempting to desert, or of ab- 
sence without leave; and a prisoner charged 
with attempting to desert may be found guilty 
of desertion, or of absence without leave. 

For any other offence a prisoner can, on failure 
of proof of the oflfence involving a higher punish- 
ment, be convicted of the same offence involving 
a less punishment. 

For example, a man charged with striking a 
superior ofl&cer in the execution of his office, 
may be convicted of striking his superior officer ; 
and a man charged with an oflfence committed 
on active service, may be found guilty of the 
same oflfence committed not on active service. 
(See p. 165.) 

Copy of Proceedings of Court-Martial. 
Any person tried by court-martial can obtain copy of pro- 

ceedings of 

a copy of the proceedings on demand — ^in the court-miu-. 
case of a general court-martial within seven A^^-.«ec. 
years, and any other court-martial within three 
years of the trial — upon payment at the rate of 
twopence for seventy-two words. 

Every witness may be summoned or ordered 

L 
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Witness 
summoned 



to attend a court-martial, and is free from arrest 
orordereTi. in going to and returning from the same as if 

At Atf sec • 

attending a civil court. 



126. 



Furlough 
(sickness). 

173. 



Uxtension of Furlough. 

If a soldier is detained by sickness or other 
casualty from rejoining from furlough, and if 
there is no officer of the rank of captain or 
higher rank at his station, a justice of the peace 
may grant an extension of one month; and he 
must certify the same to the soldier's command- 
ing officer, who may, however, recall the soldier 
to duty, in which case the furlough is cancelled. 
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EVIDENCE, 



The rules of evidence are the rules which regu- "Rules of 

° evidence. " 

late the mode in which questions of fact may be 
determined for judicial purposes. 

The rules of evidence to be followed by courts- same rules 

for military 

martial are to be those adopted in civil courts in *» «or civii 

^ courts. 

England ; and courts-martial are to be governed ^^^^ ^^ 



ktA r. p., 



only, 

by English law only, and not by the Indian mfisjlf^* 
Evidence Act. 72! 

Although courts-martial are perhaps less sub- 
ject to technical trivialities than civil courts, still 
the same broad rules apply to both. Those rules 
have been described as " the result of the accumu- 
lated experience of able lawyers of the most cor- 
rect mode of arriving at the truth." They pre- 
vent much irrelevant matter being introduced. 
The chief authorities on courts-martial agree that 
the rules of civil law should be strictly adhered 
to, except in minute details. The same principles 
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hold good, but there is not the same strictness in 
minutiae in the military courts. The legality of 
evidence may often be the turning-point in a 
trial : it is therefore important that officers should 
have a good general knowledge of the principles 
on which such evidence should be accepted or 
rejected. On courts-martial, where a judge-advo- 
cate is appointed, it is his duty to advise the 
court as to the legality or otherwise of evidence. 
Evidence is chiefly guided by judge-made rules, 
but there are also statutes relating to it ; for ex- 
ample—sees. 72, 163, 164, 165, Army Act, 1881, 
which make certain documents legal evidence. 
(See p. 178.) 

The rules of evidence are to be found in the 
ordinary text-books on the subject. A limited 
number of them are applicable to courts-martial. 
We only propose to shortly notice here those 
mentioned in the syllabus of examination. Queen's 
Eegulations, 1883. 

WHAT MUST BE PROVED. 

Charge What must be proved, in order to convict, is 

brought 

must be the chargc brought. Every chaige alleges a spe- 

MuitoiV^' cific ofifence, constituting a breach of some section 

^^* of the Army Act or other statute. As a general 

rule, subject to certain exceptions, it is of this 



EVIDENCE. 165 

o£Fence alone that the person charged can be con- 
victed. The reason for the rule is the unfairness 
of requiring a person to answer a charge for 
which he is not prepared. And the exceptions Exceptions. 
will be found not to conflict with this reason, 
since they relate either to cases where the dis- 
tinction between the offences is mainly technical, 
or to cases where the distinction is one of degree, 
but not of kind, and the prisoner, having been 
charged with the more serious, is allowed to be 
convicted of the less serious offence. Exam- 
ples, sec. 56, Army Act; see chap. v. p. 160. 
A court-martial cannot, however, find a pris- 
oner guilty of an attempt if the full offence 
is not proved — although this can be done in a 
civil court. Sec. 56 (5) has been erroneously 
interpreted as giving this power; but it merely 
provides that, on failure of proof of an offence 
committed under circumstances involving a higher 
degree of punishment, the prisoner may be con- 
victed of the same offence, as being committed 
imder circumstances involving a less degree of 
punishment. The intention appears to be only 
to empower a court, when an offence is charged 
as having been committed on active service, or in 
other circumstances thereby involving a higher 
punishment (for instance, striking a superior in 
the eocecution of his office), to find that it has been 
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committed, not on active service, or not in those 
drcnmstances, as the case may be. The sub- 
section appears to be superfluous, as a special 
finding would meet the case.^ In practice it will 
usuallj be preferable, when there is any doubt 
before the trial, to prefer alternative charges. 
Sabfltanee It is the gubstauce of the charge only that need 

only need 

be proved, be provcd. Allegations, not essential ingredients 
of the offence, may be rejected as surplusage. 
Variances in the charge in mere technical details 
do not invalidate proceedings, unless they are the 
very points at issue. For instance, a mistake in 
the name or description of the prisoner would 
not matter, unless injustice was done him ; and 
the court may at any time during the trial amend 
the charge-sheet in that respect — ^Rules of Pro- 
cedure, 33, p. 93. 

varumoes in Variances in time or place would generally be 

time or 

puee. unmaterial, unless the very essence of the offence.* 
These can be amended by a civil court; but a 
court-martial would refer to the convening officer, 
who is responsible for the charges, or meet the 
case by a special finding. 

In some cases the time and place would be 
material—as in a case of burglary, from nine till 
six o'clock is the legal night, or in a charge against 

> O'Dowd. 

* See alflo chap, iii, Fmning Chiuigea, p. 60. 
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a sentinel for misbehaviour on his post ; but as a 
rule, it is generally sufficient to prove the sub- 
stance of the charge. 

When the court thinks that the facts proved 
differ materially from the facts charged, but are 
nevertheless sufficient to prove the offence, and 
the difference is not so material as to prejudice 
the prisoner, they are empowered (Eules of Pro- 
cedure, 43)^ to record a special finding. 

Examples of Special M-ndi-n^. 
A soldier was tried for having deserted on the special 

^ finding, ex- 

19th October 1833, when, in fact, he had deserted «npie of. 
on the 19th October 1832, but was still absent on 
the date mentioned in the charge. The court 
found the prisoner guilty of the charge, with the 
exception of so much of it as referred to the 
date.* 

A prisoner was charged with, " after having Example. 
been discharged with disgrace from a part of her 
Majesty's forces, enlisting in the regular forces 
without declaring the circumstances of his dis- 
charge." The particulars alleged that he had 
been discharged with disgrace from the A brigade 
of her Majesty's forces, while the evidence brought 
before the court proved that the prisoner had been 
discharged from the B brigade, and there was no 

1 p. 100. * Simmons. 
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mention whatever of A brigade. The substance 
of the offence was proved — namelj, enlistment 
after discharge with disgrace. The court found 
the prisoner guilty of the charge, with the ex- 
ception of the words, the "A brigade of," and the 
decision was upheld. The essence of the offence 
against sec. 32 Army Act' was proved, and the 
variance did not prejudice the prisoner. In 
charges of making away with or losing kit, vari- 
ations as to the number of the articles, or as to 
their value, would be inmiaterial. In a charge of 
using threatening or insubordinate language, the 
following words might be used to meet and cover 
any variation in the evidence — "in substance 
and to the efTect following " ; or the words used 
set out at length, followed by " or words to that 
effect." 
Judicial Facts and customs which are so generally 

notice. ^ ^ 

known as not to require special proof, do not 
require evidence to support them, but the court 
will assume them to be known; this is called /2^t- 
cial notice. The court is authorised by Eule of 
Procedure 73 to take such notice of all matters 
of notoriety, and matters within their general 
military knowledge. Example — It would not be 
necessary to prove that the battle of Waterloo 
was fought on the 18th of June 1815, that being 
H. M. L. a matter of notoriety ; nor would it be necessary 
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to prove general duties, authorities, or obligations 
of officers, such being matters which officers may 
reasonably be expected to know. 

BY WHICH SIDE PROOF MUST BE GIVEN. 

In considering the practice as to the burden of Burden of 

proof. 

proof, regard must be had to two rules — m. m. l. 

1st, Every man is presumed to be innocent 
until he is proved to be guilty. 

2d, He who asserts the affirmative of a fact 
must prove it. 

It foUows that the prosecution must, in the 
first instance, give proof of the execution of the 
crime, or of facts from which the court may 
reasonably infer that it has been committed, and 
that not till then is the prisoner bound to prove 
his innocence. When, as occasionally happens, 
the rules are in conflict, the second must give 
way to the first. Thus, when the charge is a 
culpable omission or breach of duty, the person 
who makes the charge is bound to prove it, 
though it may involve a negative, unless the sub- 
ject of the negative assertion is peculiarly within 
the knowledge of the prisoner, in which case he 
must prove it. For instance, in a charge of leav- 
ing the ranks without orders, it would lie on the 
person charged, to prove that the requisite order 
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Shifting of 
burden of 
proof. 



Presmnp- 
tion of in- 
tent fh)ni 
unlawfal 
act. 



1$ 



was given. On the other hand, when a prisoner 
is charged with breaking out of barracks, it would 
lie on the prosecutor, in the first instance, to prove 
that it was the prisoner's duty to be in barracks. 

As the trial goes on, the burden of proof may 
be shifted from the prosecutor to the prisoner by 
the proof of facts which raise a presumption of 
his guilt. 

When it is proved that an unlawful act has 
been committed, a criminal intention is presumed, 
and the proof of justification rests on the pris- 
oner. On a charge of murder the law presimies 
malice from the act of killing, and throws on the 
prisoner the burden of disproving the malice by 
justifying the act. On a charge of wilfully 
maiming with intent to render unfit for service, 
the intent will be presumed if it is shown that 
the act was wilfully done. 



WHAT STATEMENTS AEE ADMISSIBLE AS EVIDENCE. 

In judicial inquiries certain evidence is inad- 
missible — 

I. Nothing is admitted as evidence which does 
not tend immediately to prove or disprove the 
charge (Rule of Eelevancy). 

II. Evidence must be the best obtainable under 

• 

the circumstances (Bule of Best Evidence). 
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III. Hearsay is not evidence. 

IV. Opinion is not evidence. 

The two latter rules are subject to important 
qualifications. 

Rule of Relevancy. 

" What facts are relevant ? " No direct answer Rule of re- 
can be given to this question, no precise line 
drawn. All that can be done is to illustrate 
the general line which experience has pointed 
out. 

Inquiry into facts other than those charged Resgetta. 
would generally be irrelevant, but these might 
have such an intimate bearing on, or connection 
with the fact charged, that to exclude them would 
almost make the latter unintelligible. In such a 
case inquiry would be admissible into these facts, 
and would be an exception to the rule. 

'' Res gestce'* may be defined as matter so con- 
nected with the subject of trial as to explaia its 
object, illustrate its character, and form together 
with it one transaction, though not directly the 
poLQt in issue. 

Character or general reputation of the accused chancter 

not evideiico 

is not admissible as evidence for the prosecution, forprosecu- 

^ tion, butfor 

but is for the defence. The reason for this rule if^i^r 

JM.« jn> Lit 

is, that a man should not be convicted because ^ ^•' **• 
he has a bad name. The prosecutor can there- 
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* fore only give evidence of the prisoner's char- 
acter to rebut evidence to a contrary effect given 
by the prisoner. Evidence of good character, 
when tendered by the prisoner, though of no 
avail against evidence of facts, may tend to 
strengthen a presumption of innocence. For 
instance, a character for honesty might have 
great weight on a charge of stealing. Character 
might also influence a superior in mitigating or 
remitting the sentence. 
Evidence Evidcuce of facts tending to show a general 

of general n . 

tendency dispositiou to commit the kind of crime charged 

not admiR- ^ " 

Bible. jg jjqi^ admissible.^ Example — On a charge of 

murder, any acts on deceased to show malice are 
admissible, but acts against another person to 
show a propensity to commit murder would not 
be received in evidence. In the case of a soldier 
charged with sleeping on his post, evidence that 
he had been found asleep on his post on other 
occasions would not be admissible. Inquiry into 
another offence might, under certain circum- 

Evidence of stauccs, howcvcr, bc aUowablc. For instance, to 

another 

oflTenoe ad- provc identity of the prisoner in a case of steal- 

missible — ^to ^ •/ x 

fit^^toprove ^S> evidence might be given to show that other 

intenUon. 

^ Elxoeption to ttus rule : oourts-mariiAl have generaUy, in 
trials for drunkenness, to receive evidence of previous instances 
of the same offence, but this is done to show habitual drunken- 
ness, and should not influence the court in their finding. 
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* articles which had been on the premises at the 
time of the robbery were found in possession of 
the prisoner. So, on a charge of desertion, to 
prove intention not to return, which is an essen- 
tial ingredient of the charge, proof might be given 
that a robbery was committed by the prisoner on 
the night on which he absented himself. Such 
collateral evidence would be allowed in this case, 
to show the intention of accused. Also, to prove 
malicious language, say in a letter, to a superior, 
the prosecutor, after proving the particular letter, 
may prove also that the prisoner spoke or wrote Facta to 

prove iiit6n> 

other malicious words on the same matter, in tionadmis- 

siUe. 

order to show the spirit and intention of the 
accused. The inquiry here is admissible, not as 
an inquiry into another irrelevant matter, but as 
showing the malicious state of mind of the 
accused, which is part of the charge. 

Evidence, also, as to motive, preparation, sub- 
sequent conduct, and consequences, are likewise 
admissible, — such as that the prisoner absconded, 
that stolen property was in his possession, &c. 

There is a peculiarity in the reception of evi- Acts of con- 

J r ' J, 'A. ixf spiratora. 

dence when persons conspire to commit an offence, 
as in the case of mutiny: the conspiracy once 
proved, the act of any one of the party is, in the 
eye of the law, the act of the whole body, but the 
act must be in furtherance of the common pur- 
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* pose. A statement made by one conspirator, 
which is merely a relation of an event forming 
part of the conspiracy, but is not itself part of 
the conspiracy, is not admissible as evidence 
against another conspirator, unless made in his 
presence. 

In trials for conspiracy, whatever the prisoner 
may have said or done at any meetings held in 
pursuance of the conspiracy may be given in 
evidence either for or against him, because a 
complete view of every part of his conduct will 
best explain his intention and design. 

Clode remarks on this rule, that a collateral 
inquiry on other facts and circumstances should 
be received only when they bear on the charge 
and constitute presumptive proof. 

A court would probably act more wisely in 
receiving than in rejecting doubtful evidence, if 
tended by the prisoner. 

Eule of Procedure 72 forbids a court-martial 
to receive evidence irrelevant to the charge, or 
which is inadmissible by rules of civil courts or 
under any Act of the United Kingdom. 

Rule II. Eule II. The evidence produced nmst be the best 

Best evi- 
dence mu«t obtainable under the circumstances. 

be pro- 

""•**■ Secondary evidence is only admissible when 

the best and most direct cannot be obtained. 
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^ The reason for this rule is that there should be Reason for 
no ground for supposing that better evidence is ^"'"''^ 
withheld, as in that case the presumption would 
be that the party withholding had a sinister 
motive. Only when proof is given that the best 
evidence cannot be produced, will the law allow 
the admission of the next best. 

This rule is chiefly applicable to documentary Document- 
evidence, and is usually applied in the form of dence. 
two weU-known sub-rules : (1) That parole evi- 
dence of written matter can never be received if 
the document itself is obtainable ; (2) That, sub- 
ject to certain exceptions, a copy of a document 
is not admissible when the original can be pro- 
duced. In these cases the document itself is primary and 

socondarv 

called primury, whilst the parole testimony or the 
copy is called secondary. Primary evidence is 
given by producing the document itself for the 
inspection of the court. 

Documents which by law are required to be Attested 

1 . . , documents. 

attested must be proved by an attestmg witness, 
unless such course is impracticable, when it is 
sufficient to prove the handwriting of the person 
executing the document, and of one witness. 
Also, if the document purports to be more than 
thirty years old, and is produced from the proper 
custody, no evidence is required as to execution 
and attestation. 
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* Documents axe divided into two classes, — 
Public documents. 
Private documents. 

PabUc No definition of public documents is possible ; 

generally they may be said to be acts of public 
functionaries in the execution of their public 
duties. Public documents are evidence of their 
contents on the mere production from the proper 
custody, and copies of them are also evidence, 
but the particular kind of secondary evidence 
required is generally defined by statute. 

Private Private documents are all writings not in- 

cluded as public documents, and are, broadly 
speaking, rejected as evidence;^ the military 
official letter is legally a private letter. Sec- 
ondary evidence may be given of the contents of 
a private document in the following cases only : — 

1. When the original is in possession of the 
adverse party or a stranger, who refuses to pro- 
duce it. 

2. When it is shown that, proper search 
having been made, the original is lost or 
destroyed. 

3. When the original cannot easily be re- 
moved—example, a tombstone. 

^ Written admiBBioDB and oonfessionB of a prisoner, which 
are private writingB, would be an exception to this rule — p. 
187. 
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4. When the original is a document for the 
proof of which special provision has been made 
by statute. Example, sec. 163 ♦Army Act. 

5. Entry in a banker's book (42 and 43 Vict, 
c. 11). 

Secondary evidence of a private document is secondary 

evidence, 

usually given by producing a copy, and calling a how given, 
witness, who must prove the copy to be correct ; 
or where a copy is not obtainable, by calling 
a witness who has seen the document, and can 
give an account of its contents. 

When certified copies of documents are made certified 

copies. 

evidence by statute, no proof of stamp, seal, or 
signature, nor of the official capacity of the 
signing official, is required, but they are ad- 
missible as evidence if purporting to be auth- 
enticated in the prescribed manner. 

The proceedings of a court-martial may be 
produced to prove that a witness has said so 
and so, but would be no proof of the truth or 
falsehood of what he said. 

It is not sufficient for the certifying witness to 
a copy to lay it before the court ; he must swear 
it to be a true copy, and that he compared it 
himself with the original. Copy of a copy must 
be traced by each person who compared. 

Although private writings are not proofs of 
the facts stated in them, yet they may be the 

M 
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* best proofs from which inference maj be drawn 
as regards the main issne. 

The best proof of handwriting is the evi- 
dence of the writer ; next, one who saw it done ; 
thirdly, one who knows the writer and has seen 
hiTTi write. Comparison of disputed writing with 
writing proved to be that of the party in ques- 
tion is permissible, and they may be compared 
by the court itself. 

Docmnents Certain documents are made legal evidence by 

dence by the Army Act — 

A.A., 8€c. L The record of a court of inquiry on ab- 
sence of a soldier has the legal effect of a con- 
viction of desertion, if the soldier does not 
afterwards surrender or is not apprehended. 

A. A., sec. 2. The attestation paper purporting to be 
signed by the soldier, or the declaration on re- 
engagement, is evidence of such person having 
given the answers represented. Enlistment may 
be proved by a copy of the attestation, certified to 
be a true copy by the officer having the custody 
of it. 

3. A letter or other document about the ser- 
vice or discharge of any person, if purporting 
to be signed by Secretary of State, or Com- 
missioner of the Admiralty, or any command- 
ing officer of forces, or of a ship, to which 
such person appears, or allies to have be- 
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longed, or to belong, is evidence of the facts 
stated. 

4. Copies purporting to be printed by Gov- 
ernment printer, of Queen's Eegulations, army 
circulars, royal warrants, and of rules made by 
her Majesty or Secretary of State, are evidence. 

5. Army List or Gazette, purporting to be 
published by authority, is evidence of the status 
and rank of officers. 

6. Any warrants or orders made in pursuance 
of the Army Act by any military authority, 
and also copies purporting to be certified to 
be true copies by the authorised officer, are 
evidence of the matters stated in them. 

7. A record in regimental books in pursuance 
of Queen's Eegulations, purporting to be signed 
by the commanding officer, or by the officer 
whose duty it is to make such record, is evi- 
dence of facts stated. 

8. A copy of such record, purporting to be 
certified as a true copy by the officer having 
the custody, is also evidence of such record. 

9. A descriptive return, purporting to be 
signed by a justice, is evidence of the matter 
therein stated. 

10. A certificate of civil conviction or ac- a. a., sec. 

164. 

quittal of a person subject to military law (which 
must be sent to the commanding officer on 
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application) is sufficient evidence of conviction 
or acquittal. 
A. A., wc. 11. Original proceedings of court-martials, also 
certified copies, are admissible in evidence, simply 
on production from the proper custody without 
further proof. 
A. A., seen. 12. A route, also a requisition of emergency, if 
^"•"^•'" purporting to be signed by the proper authority, 
is evidence until the contrary is proved. 

The expression, "purporting to be signed, 
printed, &c.," means that if the paper appears 
to be signed, &c., as mentioned, it can be ac- 
cepted without proof of signature, &c., unless 
some evidence is given to the contrary, in which 
case the court would require positive evidence 
of the signature, &c., to be given. 
aH The rule under consideration, that the bed 
SdfiSSst" w. evidence must be produced, does not apply to 
®"^' any distinction between " direct " and " indirect" 
evidence. 

It will generally be found that the facts are 
either (1) directly attested by those who speak 
from personal knowledge, or (2) they are inferred 
from other facts satisfactorily proved. The for- 
mer is generally called direct or positive, the latter 
cireuiMtan. indirect or drcumstarUiai ^ evidence. The distinc- 

tlftl evl« 

dence. tiou is rather popular than legal, for the facts 

^ Sometimes called pmumjiUve evidenoe. 
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* proved are in both cases directly attested, while 
the acts or intentions which constitute the pris- 
oner's guilt are inferred (also in both cases) from 
the evidence. 

Direct evidence is not better than iridirect, 
the difference being rather one of kind than 
of degree. Although in many cases circum- 
stantial evidence is the only kind obtainable, 
and therefore must be relied on, and is in no 
way inferior to direct evidence, still it is con- 
sidered that a court, before convicting on purely 
circimistantial evidence, should be satisfied, not 
only that the circumstances are consistent with 
the prisoner's having committed the act, but 
that they are inconsistent with any other 
rational conclusion. 

One of the leading rules with respect to cir- 
cumstantial evidence is stated by a recent writer 
as follows : ^ — 

" The facts on which it is sought to find the 
inference of guilt must be visibly and evidently 
connected with the crime." 

The rule which requires the best obtainable Bestevi- 

-*- dence does 

evidence does not require the strongest possible J^™®*JJ 
assurance, — ^that is to say, an accumulation or J^^^ce. 
repetition of evidence is unnecessary. The evi- 
dence of one reliable, credible witness is, in Eng- 

^ Law Journal, October 1879. 
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* lish law, sufficient, except in treason and perjury.^ 
The evidence of a single accomplice is sufficient 
for a conviction ; but such evidence is considered 
tainted, and should be received with the greatest 
caution. 

Rule III. Eule. III. Hearsay is not Evidence, 

Hearsay. 

This rule goes a step further than the last, 
which forbids secondary evidence when better 
can be produced; whereas a certain class of 
second-hand evidence, called "hearsay," is re- 
jected altogether. Statements of other persons, 
whether oral or written, repeated by witnesses, 
are known as "hearsay," and such evidence is 
excluded absolutely for two reasons — ^first, that 
it is not upon oath ; secondly, that the prisoner 
has no opportunity of examining the author of 
the statement, — a fundamental principle of Eng- 
lish law being that every witness should be 
examined upon oath in the presence of the ac- 
cused, who should have an opportunity of cross- 
examining him.* 

This rule, however, is not without exceptions. 
It does not exclude evidence as to statements 
made in presence of the prisoner. The two chief 

^ See pp. 189 and 38. 

^ Other reasons for rejecting '* hearsay": that it supposes 
some better evidence ; its tendency to protract proceedings ; 
its intrinsic weakness ; danger of fraud under its cover. 
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exceptions are — (1) dying declarations ; (2) state- 
ments forming part of res gestcB. 

Dying declarations are admissible only when Dying de- 
the person making them believes that he is about 
to die, and when the charge relates to the cause 
of his death, and only in cases of murder and 
manslaughter. 

Time between declaration and death makes no 
diflFerence ; but it must be proved that the per- 
son had death before his eyes when he made the 
statement. 

Example — ^A soldier, J. Morgan, was tried at 
Shomcliffe, in March 1875, for the murder of a 
comrade. The murdered man's throat and wind- 
pipe were cut through, so that he could not 
speak. He had time, however, before death to 
rush to his tent, and to write on a scrap of 
paper, " J. Morgan done this." It was objected 
for the defence, that it was not proved that the 
man had the fear of death before his eyes when 
he wrote the words, and the prosecution on that 
account withdrew that part of their evidence. 

It must be shown that there is no hope what- 
ever. 

The second exception to the rule of hearsay is Resgettat. 
that, when a statement is part of the res gestcs} 
or transaction constituting the offence, then, 

^ For definition, see p. 171. 
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whether it is or is not made in the presence of 
the prisoner, it is admissible as evidence. T\Tiat 
was said may be not only part of the transaction, 
but the very point in issue. What was said by a 
person robbed at the moment, or a woman rav- 
ished, would be accepted as strong corroborative 
evidence ; but no particulars would be received, 
evidence only as to the main fact of complaint hav- 
ing been made. When it is intended to prove the 
bodily or mental f eeUngs of a person at a particu- 
lar time, evidence may be given of the usual ex- 
pression of such feelings made by him at that time. 
Further Declaration of a deceased person against his 

exceptions. 

interest, also statements made in course of busi- 
ness by persons since deceased, statements made 
by a deceased witness before a court-martial, are 
admissible in evidence. 
Depositions. In civU trfals, when a witness is too ill to 
attend a trial, a deposition may be read in court 
as evidence, on proof that the witness is dead or 
too ill to appear ; that the deposition was taken 
in presence of the accused ; that the latter had an 
opportunity of examining the deponent ; and that 
it was taken before and signed by a justice. 
This would only be applicable to a court-martial 
on a trial for a civil offence.^ 

^ A court-martial has power, however, to adjourn to the 
• abode of the sick person. 
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A deposition must not be confounded with a 
dying declaration. 

The summary of evidence taken before a com- summary of 
manding ofl&cer cannot be admitted as evidence fore com- 

manding 

of the facts recorded by it ; but when a discrep- o®^j» ?o^ 

J f r faradmis- 

ancy is alleged between the sunmiary and the "^^®- 
evidence (parole) given before a court-martial,^ 
or when the falsehood of a statement in a sum- 
mary becomes the subject of trial, the summary 
may be given in evidence as confirmatory of the 
statement having been made. 

It has been mentioned that hearsay applies to 
documents as well as to parole statements ; but, 
in the former case, many are excepted, being made 
evidence by statute. Examples — ^recitals of public 
facts, proclamations, entries in public record made 
in performance of duty. 

Eule IV. Opinion is not Evidence^ Rule rv 

"* Opinion. 

The reason for this rule is, that a witness must 
depose only to facts which have come imder his 
own observation, and it is the duty of the court 
to form opinion on these facts. For instance, a 
witness on a trial for desertion may not state 
in his evidence that "the prisoner deserted," 

^ It Ib the duty of the president of a* court -martial to 
question a witness as to any yariance between his evidence 
as it appears in the summary and that given before the 
court. 
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Exception. 



EzperU. 



Although 
opinion ex- 
cluded, be- 
lief Ib not 



&c. DeseitioiL, involving the intention of re- 
maining absent, is the very point being tried, 
and which the court nmst decide. The witness 
may know, as a matter of fact, that the prisoner 
was absent, and his evidence should be confined 
to that, or to such other facts connected with the 
charge as may be within his actual knowledge. 

The chief exertion to this rule relates to the 
evidence of experts. The opinion of an expert is 
admissible on any point within the range of his 
special knowledge. 

Eosperts. are persons specially cognisant of cer- 
tain trades or business. They are required to 
speak to the best of their knowledge, not as 
matter of certainty. Medical men are the usual 
experts ; but they may be of any kind — engineers, 
experts to prove handwriting, &c. &c. When 
there is a question of any particular science or 
art. the opLn of an exi^rt is taken, who gives 
his opinion in the abstract, — ^the court apply it 
with regard to the case of the prisoner. 

This rule, which requires a witness to state 
what he knawSy and not what he thirties, does not 
force him to depose to facts with absolute cer- 
tainty. In practice, a witness is constantly al- 
lowed to state a matter to the best of his belief, 
though he will not positively swear to it ; and it 
has been held that a witness who swears falsely 
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that he thinks or believes, is liable to be convicted 
of perjury. 

Opinion as to conduct of prisoner may some- opinion as 

to conduct 

times be admissible in evidence when a witness sometimes 

admissible. 

has derived that opinion from a combination of 
circumstances difl&cult to fully lay before the 
court, and where the conduct of the accused is 
the question. 

Admissions and Confessions, 
Admissions, as distinguished from confessions, Admissions 

^ ^ as evidence. 

are, broadly speaking, not receivable in evidenca 
It is the practice of courts-martial, however, to 
accept admissions made in open court as to col- 
lateral or comparatively unimportant events, not 
involving criminal intent, which are not in dis- 
pute, but must be proved either by the prosecu- 
tion or the defence. Thus, it is customary to 
allow either party to admit the authenticity of 
documents, where such writings are receivable 
when proved. Also in cases when admission will 
expedite proceedings, and do not go to the merits 
of the matter before the court — for example, 
that an account is correct, that an order was 
given,^that a letter was sent or received. 

Confessions as Hvidence, 
As a general rule voluntary confessions made confessions. 
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* by the prisoner are evidence against him, and 
against no other; but it is essential that no 
threat, promise, or hope of pardon as an induce- 
ment has been held out to him by a person in 
authority. A confession, however, might be used 
against an accomplice, to this extent, that if made 
in his presence and if implicating him, the fact 
of his remaining silent, or his promptly denying, 
might be used in evidence against or for him. A 
confession is, however, held to be voluntary un- 
less the contrary is proved. The following are 
considered persons in authority: — ^Constable in 
charge of prisoner, prosecutor, any person having 
judicial authority, master or mistress when the 
offence concerns them, commander of a guard, 
or sentry over a prisoner. These can, however, 
receive a purely voluntary confession; but they 
must warn the prisoner that what he says will 
be used in evidence against him. An induce- 
ment held out by another in presence of a person 
in authority is the same as if made by the person | 

in authority ; but if one prisoner induces another 
to confess in presence of a person in authority, 
such confession is admissible. 

A confession obtained by artifice or deception 
is not invalid, though obtained by a person in 
authority. Examples — ^turnkey, instead of post- 
ing a letter, gives it to the authorities ; the letter 

1 
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* is good evidence : a prisoner is led to believe that 
all his accomplices are in gaol ; he confesses ; his 
confession is good. 

Facts discovered in conseqence of a confession 
improperly obtained may be proved. A confes- 
sion made under promise of secrecy may also be 
received. Evidence amounting to a confession, 
even if given on oath at previous proceedings, 
may be used against the person giving it, though 
he might have refused to answer the question 
put to him. If witness did answer a question 
which he was not bound to do, he is liable for his 
answer ; but if, after refusing, he is improperly 
compelled to answer, his answer is not a volun- 
tary confession, and cannot be used against him. 

The proceedings of a court of inquiry, however, 
cannot be used as evidence against a prisoner 
before a court-martial (Rules of Procedure, 123), 
although it seems that statements made before 
his conmianding ofl&cer could.^ * 

WITNESSES. 

The law allows the evidence of one credible 
witness to be sufficient, except in the cases of 
perjury and treason. In a trial for perjury two 
witnesses are usually required, because otherwise 

^ Manual of Military Law. 
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there would only be one oath against another. 
It would be sufficient, however, on a charge of 
perjury, if one witness proved the charge of per- 
jury directly, while the second gave strong cir- 
cumstantial evidence. Also, if the prisoner has 
sworn both ways, one direct witness against him 
would be enough. 

Compdmjcy of WitTiesses. 
compa- Formerly many persons were excluded as in- 

tency. •' " ^ 

competent from giving evidence ; the tendency of 
late years has been to abolish all restrictions as 
to the admissibility of witnesses, and to bring the 
rule to what Blackstone stated it to be, — " all wit- 
nesses that have the use of their reason to be 
received and examined." 

The forms of incompetency at present existing 
are — 

1. Incompetency of the accused and the wife 
or husband. 

2. Incompetency from want of understanding. 

3. Incompetency on account of the relation- 
ship of legal adviser. 

4. Incompetency of a member of the court- 
martial to be a witness for the prosecution. 

Incompetency from want of religious belief 
may be regarded as a thing of the past. 

1. The incompetency of the accused arises from 
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the principle of English law, that no one is bound incompe- 
tency of 
to criminate himself. The prisoner might be accused. 

compelled to do so in cross-examinatioiL In 

some legal systems (United States, France) the 

prisoner is allowed to give evidence. This plan 

is thought by many to be more likely than our 

law as it stands at present to elicit the truth.^ 

Prisoners jointly tried are incompetent witnesses Persons 

for or against each other. A prisoner, therefore, 

who desires to avail himself of the evidence of a 

person included in the same charge, should apply 

for a separate trial. 

When persons are jointly tried, one of them 
may be acquitted, and become evidence against 
the rest. This is called turning king's evidence. 
With courts-martial the usual course would be 
for the convening officer to dispense with the 
trial of one, who would then become a witness. 

Husband and wife are not admitted as wit- Husband 

- . _ , and wife. 

nesses for or against each other, except m cases 
of personal injury of one by the other. UTor can 
they be witnesses for a person tried jointly with 
one of them, when the evidence would be likely 
to tend to the acquittal of that one. 

An exception to this rule is made by the Army 
Act, sec 156 (3), which provides that a person 

^ This is likely to be altered in the near future. Discussion 
is now going on in the press in connection with the late trial of 
O'Donnell, and the action of the judges afterwards. 
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charged with the offence of purchasing from 
soldiers regimental necessaries, equipment, stores, 
&c., and the wife or husband of such person, 
may, if she or he think fit, be sworn and ex- 
amined as an ordinary witness. Also, by Married 
Women's Property Act, 1882, when a wife brings 
criminal proceedings against her husband (which 
she can do if living apart for the protection of 
her property), husband and wife are competent to 
give evidence against each other. 

No other relationship entitles to exemption, 
incompe- 2. An idiot or limatic (unless in lucid interval) 

wanfof un- is incompetcut. Persons deaf and dumb, or dumb 

derstanding. 

only, may give evidence through an interpreter. 
An infant (under seven) is competent to give evi- 
dence at any age if it satisfies the test — ^that it has 
sufficient intelligence to understand the nature and 
obligation of an oath. The judge or court might 
question the child to find out the state of its mind. 
Legal ad. 3. Gouusels, solicitors, and their agents are not 

allowed, without consent of their clients, to give 
evidence of communication made to them by 
their clients in a professional capacity. 

This does not apply to any others — such as 
priest, medical man, conveyancer, 

A member of a court-martial is a competent 
witness in favour of the prisoner, but cannot give 
evidence for the prosecution. 



viser. 
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OaiK 

The law now allows any fonn of oath to be oath, 
taken which would be binding upon the taker's 
conscience. 

Thus, a Chinaman may be sworn by means of 
a cracked saucer. 

When persons object to take an oath, or are 
objected to for want of religious belief, they are 
to take the declaration in the prescribed form, 
and afterwards giving false evidence amounts to 
perjury. 

Credibility. 

The great canon as to the credit of witnesses credibuity. 
is, that it is the business of the jury — i.e., the 
court — ^to form their opinion thereon as on any 
other matter of fact. 

The degree of credit would be proportionate to 
the witness's knowledge of the facts, his disinter- 
estedness, his integrity, his veracity, and his being 
upon oath. 

Examination of Witnesses} 

The witness is first examined by the party who Examina- 
produces him, called " examination-in-chief." He 
is then " cross-examined " by the adverse party, 
after which he may be re-examined by the party 

^ See also chap, iv., p. 120. 

N 
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who produces him, on any fresh matter which 
may have been brought out in the cross-examina- 
tion. Finally, the court may put such questions 
as in their opinion may tend to elicit the truth. 
This they can do at any time, but it is preferable 
to do so after the other parties have done. 

The rules as to examination-in-chief and cross- 
examination are generally the same, whether the 
witness be for the prosecution or for the defence. 
They are based on the supposition that the wit- 
ness called by the party examining him is favour- 
able to his side, and therefore unfavourable to his 
opponent. 

If this should turn out not to be the case, the 
rules of cross-examination apply to one who thus 
proves himself hostUe to the party producing him. 

Bxamina- What qucstious may be put to witness ? 

chief. 1st. Only those relevant to the matter at issue ; 

mu!lt*{»°* but if circumstantial evidence is resorted to, of 

re evan . ^^j.gg greater latitude will be allowed, as it is not 
so easy to estimate the relevancy of the question. 

Leading 2d. Leading questions may not be asked in 

Suestions , , , 

generally) examination - m - chief. A leading question is 

not allowed. " 

one which suggests to the witness the answer 
which the questioner requires. Thus, to ask 
the witness, "Had the prisoner a white hat 
on?" would be a leading question; but the 
question, " What sort of a hat had the prisoner 
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on?" would not be so. It is often given as a 
test whether a question be leading or not, whe- 
ther it might be answered by "Yes" or "No." 
This test is, however, by no means decisive. 
There are certain exceptions to this rule, that 
leading questions may not be put in examination- 
in-chief. 

(a) To identify persons or things which have Exceptions, 
already been described, the attention of witness 
may be directly pointed to them. 

(6) When a witness is called to contradict 
another who has sworn to a certain fact, he may 
be asked in direct terms whether such fact ever 
took place. 

(c) When witness is, in opinion of the court, 
hostile to the party calling him. 

(d) When witness is unable to answer general 
questions from defective memory, or the compli- 
cated nature of the matter as to which he is 
interrogated. 

Leading questions are also allowed^ — 
(a) When merely introductory, so as to save 
time. 

(6) When the particular matter is not disputed. 

We have seen that the evidence of a witness Refreshing 

memory. 

must relate to what is immediately within his 
knowledge and recollection. A witness is not 
allowed to read his evidence, or refer to notes 
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of evidence already given by him ; bat he may 
refresh his memory by referring to writings made 
by himself while the transaction was fresh in his 
mind, or to notes made by another person, and 
read by the witness within the time aforesaid, if 
he knew them to be correct when he read them. 
Any writing so referred to must be produced and 
shown to the adverse party if he so requires, and 
he may cross-examine the witness on it. 
crosfl^x- Leading and irrelevant questions are allowed 

aoaination. 

in cross-examination, but the questioner must 
not put into the witness's mouth the very words 
he is to echo back again. Questions in cross-ex- 
amination are of two classes — ^those which tend to 
refute or explain what has been given in evidence 
at the examination-in-chief ; those whose object 
is to affect the credit of the witness. 

Evidence cannot be given to contradict the 
answer of any witness to a question which only 
tends to shake his credit by injuring^ his charac- 
ter. except in the two foUowing cai : (1) where 
the witness is asked whether he has ever been 
convicted of felony or misdemeanour, and denies 
or refuses to answer; (2) when he is asked a 
question tending to show that he is not impartial. 
Reezamina. Be-cxamination must be confined to questions 

tlon. ^ 

tending to inquire into or explain what has tran- 
spired on cross-examination. 
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The re-examiner, is strictly confined to such 
matter; and he may not ask questions which 
he might, and ought, to have put on examina- 
tion-in-chief. 

And if new matter is, by permission of the 
court, introduced in re- examination, the other 
side may further cross-examine upon it. 

Objections to questions should be made before oijections 

to questions. 

the witness has time to answer. 

Witnesses may be confronted one with another confronting 

. . -I . «. o witnesses. 

m court, to clear up discrepancies, identify, &c. : 
the proper time for doing this is after the cross- 
examination.^ 

Privilege of Witnesses, 
Persons competent to give evidence are not Persons 

competent 

always compellable to do so. not always 

" •*■ ^ compelled 

No one is bound to answer a question if the ^ifjjfce 
answer would tend to incriminate himself or his witness not 

compelled 

wife. Accordingly, an accomplice cannot be ex- ^^^^g^^°**® 
amined without his consent ; but if he has come 
forward to give evidence on a promise of pardon, 
and he refuses to give full information, he is 
liable to be convicted on his own confession. 
This privilege does not extend to answers which 
would only show civil liability — for instance, that 
the answerer owes a debt. 

^ Simmons. 
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Aflkin of Another class of privileges is based on consider- 
leged. ations of public policy. No one can be compelled 
to give evidence relating to any affairs of State, 
or to official communications between public offi- 
cers, without the consent of officer at the head 
confldentiai of the department concerned. On this principle 

docoments /» i - i 

privileged, confidential reports and letters cannot be pro- 
duced in evidence, except by consent of superior 
authority. If such consent is refused, proof of 
the refusal should be laid before the court 

Court of So also minutes of a court of inquiry cannot 

inquiry. ^ ■'' 

be called for by courts - martial, nor witnesses 
examined as to their contents, without the con- 
sent of the authority who ordered the assembly 
of the court of inquiry, 
communi- Communications during marriage between hus- 

catlonsbe- , j , .- . ., , 

tween band and wife are privileged. 

married ^ ^ 

persona. Doctors and clergymen are not privileged from 

Doctors and ., ,. , « ... t • 

clergymen the disclosurc of communicatious made m pro- 

not privi- 
leged, fessional confidence. 

Privilege A witness may waive his privilege ; and if he 

may be 

waived. then chooscs to answer, his statement must be 

received in evidence. 
Question Qucstions should be entered on the proceedings, 

tobeentered ^ r o > 

on proceed- whether auswcrcd or not, if the prosecutor, the 
R. p., 98. prisoner, or the court, think fit. When a wit- 
ness claims privilege, the court have to decide 
whether the question can be put or not: the 
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court may also interpose, and inform a witness 
that he is not bound to answer any question. 
This should also appear in the proceedings. 

The mode in which evidence is to be given 
before courts-martial is also dealt with by Eules 
of Procedure, 72-84. (General Provisions as to 
Witnesses and Evidence. See chap. iv. p. 117.) 

Summary of chief points as regards JSvidence, 

The following points should be specially at- 
tended to by courts -martial when evidence is 
being tendered, as it is the duty of the court to 
see that the rules of evidence are strictly ad- 
hered to: — 

That it is relevant. 

That it is best. 

That it is not hearsay. 

That it is not mere opinion (exception, ex-' 
perts). 

That, if a confession or admission, it is legally 
admissible. 

That, if a document, it is properly put in. 

That witness is competent to give evidence. 

That a writing used to refresh memory is legally 
admissible. 

That examination of witnesses is fairly and 
properly conducted. 



200 



CHAPTER VII. 

PAY—FORFEITURES-COURTS OTHER THAN 
COURTS-MARTIAL— ENLISTMENT. 

Provisions by Statute {Army Act) regarding Pay. 



Pay. 
136. 

Officers. 
A. A., sec. 
137. 



Soldier. 
138. 



Authorised deductions only can be made from 
military pay. 

Penal deductions may be made from officers' 
pay as follows : — 

Officer — 

1. For absence without leave. 

2. Compensation for any expenses occasioned 
by commission of offence, as may be awarded by 
the court-martial by which he is convicted. 

3. To make good any pay of officer or soldier 
which he has unlawfully retained. 

Soldier — 

1. Absence without leave, desertion, while pri- 
soner of war. 



PAY. 201 

2. Every day of imprisonment, or under deten- 
tion on a charge on which he is afterwards con- 
victed. 

3. Every day of sickness in hospital caused by an 
offence against the Army Act committed by him. 

4. Compensation for any expense, loss, damage 
occasioned by commission of an ojffmce, as may be 
awarded by court-martial or by commanding ofl&- 
cer of one of her Majesty's ships, or as ordered by 
competent authority under Army Act, sec. 73.^ 

5. Also to make good compensation for ex- 
penses, loss, damage to arms, ammunition, equip- 
ment, clothing, necessaries, &c., &c., or to any 
building or property, as may be awarded by com- 
manding officer, or court-martial, or commanding 
officer of one of her Majesty's ships. 

6. Compensation, in the case of a soldier who 
belonged to the auxiliary forces when he enlisted, 
to make good any stoppages of pay he was imder 
in those forces, and any sum he was liable to pay 
by reason of quitting the auxiliary forces. 

7. Liquor money on board ship, not exceeding 
one penny a-day for twenty-eight days. 

8. Fine awarded by court-martial, commanding 
officer, or civil court. 

9. To pay sum ordered by Secretary of State 
for maintenance of wife and child. 

1 See p. 157. 
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But after all authorised deductions, the soldier 
must have left him one penny a-day : also a sol- 
dier cannot be subjected to deductions greater 
than what is sufficient to make good the expenses, 
loss, &c. 

It must therefore be borne in mind that in the 
case of a soldier bemg sentenced to make good 
necessaries (for example), and some of these 
are eventually found, he cannot be charged with 
payment for others in place of these recovered. 

A. A., sec. Any deduction of pay may be remitted by 
royal warrant or by Secretary of State. 

A. A., sec. For purposes of deduction of pay no time shall 
be called a day unless the absence or imprison- 
ment has lasted six hours, or unless the absence 
caused any military duty to be thrown on some 
other person. For details, see royal warrant, 
pars. 766, 766 (a), 766 (b). 

A. A., sec. Assignment of military pay or pension is pro- 
hibited; and all such assignment, unless as au- 
thorised by royal warrant, is void. 

Provisions as to Stoppages of Pay by Royal 

Warrant} 

{Goes more into detail than the Act,) 

Pay. A soldier forfeits pay : — 

R, w., par. {a) For every day of absence over five ; 

766. 

^ Royal Warrant, Pay and Promotion, 1882. 
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under five at discretion of commanding ofl&cer; 
but if convicted by court-martial, he forfeits pay 
for every day of absence. 

(b) For every day of imprisonment by court- 
martial, commanding officer, or civil court, or 
days of detention awaiting trial for offence of 
which he is afterwards convicted, or under deten- 
tion having confessed desertion, and the forfeiture 
is ordered by competent military authority. 

(c) For every day in hospital for sickness 
caused by an ofifence against the Army Act 
committed by him. 

(d) For any period when "prisoner of war," r. w., par. 

770. 

unless after inquiry pay is restored by Secretary 
of State. 

A soldier receives no pay on day of release r. w., par. 
from prison, nor wiU a non-commissioned officer '""■ 
reduced to the ranks, if previously confined, re- 
ceive pay on day of reduction. 

A soldier acquitted or illegally convicted, or r. w., par. 

7tt8. 

released without trial (except in case of confessed 
desertion and trial dispensed with), is to receive 
full pay from date of confinement. But he is 
liable to subsistence, or to hospital stoppages 
durmg confinement. 

A soldier sent home as prisoner for discharge R. w., par. 
is to receive no pay. 

When a commanding officer orders stoppages 771. " 



204 MILITARY LAW. 

of a man's liquor on board ship, the soldier for- 
feits Id. a-day for days of stoppage, whether he 
has been previously drawing Uquor ration or not. 

FORFEITURES. 

Forfeitures by Court-Martial. 

B. w., pars. A general or district court-martial may in ad- 
912,' 929.* dition to, or without other punishment, sentence 
any ofifender to forfeit all or part of his past ser- 
vice towards pension or deferred pay — his medals, 
decorations, annuities, gratuities, good-conduct 
badges or service towards good-conduct badges ; 
but a court cannot do so if the offence is one 
which of itself entails forfeiture. 

Forfeiture of Pensions and Deferred Pay} 

Pension and Th© following offcnccs entail forfeiture of for- 
pay. mer service towards pension and deferred pay. 

680. *' * Desertion, fraudulent enlistment, discharge 
with disgrace,^ or discharge on conviction by civil 
power, or for giving false answer on attestation. 

^ Deferred pay at the rate of £3 a-year, or 58. for thirty days, 
is payable to a soldier on discharge, or transfer to reserve. 
When volunteers are called to join the colours from the reserve, 
they are entitled to deferred pay from date they joined the re- 
serve. Royal Warrant, 642, 647 (a). 

^ Discharge with disgrace is here used with the same inclu- 
sive meaning as laid down in sec. 32, Army Act, see p. 28, — 
viz., ignominy— as worthless and incorrigible— on conviction of 
felony, or on sentence of penal servitude. 
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A soldier forfeits service towards pension and R w., pars. 

^ 579, 649. 

deferred pay for every day on which he forfeits 
ordinary pay, except for absence of five days or 
less, imprisonment not exceeding seven days, and 
periods of imprisonment under detention for ab- 
sence when such absence is less than six days, 
and the imprisonment awarded by commanding 
officer is less than eight days. 

A soldier who has improperly enlisted while R- w., par. 

681. 

belonging to the army reserve, and who is re- 
transferred to the army reserve, can only reckon 
service, under such improper enlistment, as re- 
serve service. If he is retained in the regular a w., par. 

682 

army, he will forfeit all service towards pension 
and deferred pay before the date of his improper 
enlistment. 

If service towards pension is restored, deferred r. w., par. 

649. 

pay and good-conduct badges are restored also ; 

but if a soldier dies on active service, or within six R. w., par. 

eei. 

months after, from the effects of active service, 
no deduction can be made from his deferred pay. 

Forfeitures of Medals, &c, 
A soldier forfeits all medals and decorations, R.w.,par. 

' 910. 

with any annuity or gratuity appertaining, if wedau. 
convicted of the following offences: — 

Desertion, fraudulent enlistment, stealing or 
embezzlement, disgraceful conduct, or if sen- 
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tenced to penal servitude or to discharge with 
ignominy. 
B. w., par. Also those granted to him after July 1, 1881, 
if — 

Liable to be tried on confession of desertion, 
or fraudulent enlistment; 

Or if discharged with disgrace,^ or on convic- 
tion by civil power, or on giving false answer on 
attestation ; 

Or if sentenced by civil court to imprisonment 
over six months. 
B. w.,pAr. Any medals, decorations, annuities, gratuities 
forfeited may be restored by Secretary of State 
on recommendation of commander-in-chief. 

Forfeiture of Badges. 
B. w.,par. One badge is forfeited for each regimental 

927. . 

Badges. entry in defaulter book, unless the entry is such 

as to involve further loss. 
B. w.. par. Forfeiture of badges includes loss of portion 

of a half-term^ of good conduct which soldier 
B. w., par. may have given towards restoration of a badge 

previously forfeited. 
B. w., pare. A soldier forfeits all good-conduct badges if he 

930, 981, 982. 

has illegally enlisted while belonging to the re- 
serve ; and if he is retransferred to the reserve, 

' See footnote, p. 204. 

2 A lialf -term — one year. Royal Warrant, par. 922. 
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does not begin to count his time towards good 
conduct until he again rejoins the colours. 

Also, if sentenced to imprisonment over six 
months by civil court — ^if convicted of desertion 
or fraudulent enlistment — ^if discharged with dis- 
grace,^ or on conviction by civil power, or on 
giving false answer on attestation. 

ARTICLES OF WAR AND RULES OF PROCEDURE. 

It is made lawful, as formerly, for her Majesty power of the 
to make articles of war, which all iudges and makearti- 

*^ ° clesofwar. 

courts are bound to take judicial notice of. This ^ ^'* ^^' 
power is not now limited to the United Kingdom, 
but no person can be punished to the extent of 
life or limb, or penal servitude, except as pre- 
scribed in the Army Act ; further, crimes made 
punishable by the Act must be punished accord- 
ing to the Act. (Since the articles of war are 
now incorporated in the Army Act, probably the 
exercise of this power will be very rare ; there 
are no articles of war at present.) 

Her Majesty is empowered to make rules of Tomake 

iiiTPri c a rules of pro- 

procedure, under the hand of a Secretary of State, cedure. 

in respect of all matters which are directed to be '^^' 

prescribed (example, courts-martial and courts of 

inquiry), but these must b6 consistent with the 

^ See footnote, p. 204. 



208 



MIUTARY LAW. 



Army Act, and must be laid before Parliament. 
They are also to be judicially taken notice of. 



Court of 
inquiry on 
illegal ab- 
sence. 

72. 



B. P., 124. 



COURTS OF INQUIRY. 

Courts of Inquiry on Illegal Absence, 

The court of inquiry on a deserter is the same 
as formerly. It is assembled when a soldier has 
been absent twenty-one days. The evidence is 
given on oath. Commanding officer must enter 
in regimental books a record of the declaration 
of absence and deficiency of kit (if any), and such 
record is legal evidence of desertion, if the ab- 
sentee does not surrender, or is not apprehended.^ 

A court of inquiry under section 72 of the 
Army Act will, when assembled, require the at- 
tendance of such witnesses as they think suffi- 
cient to prove the absence and deficiency. 

They will take down the evidence given them 
in writing, and at the end of the proceedings will 
make a declaration of the conclusions at which 
they have arrived in respect of the facts they are 
assembled to inquire into. 

The court of inquiry will examine all witnesses 
who may be desirous of coining forward on behalf 

^ The declaration has the legal effect of a conviction of deser- 
tion if the prisoner is not tried ; if he is tried, it would be admis- 
sible in evidence, like aU entries in regimental books — p. 179. 
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of the absentee, and in making their declaration 
will give due weight to the evidence of such wit- 
nesses. 

A court of inquiry will administer the same 
oath or solemn declaration to the witnesses as if 
the court were a court-martial, but the members 
of such court will not themselves be sworn. 

Oilier Courts of Inquiry, 
A court of inquiry may be assembled by the courts of 

inquiry. 

officer in command of any body of troops, whether R- ?-. 123. 
belonging to one or more corps. 

The court may be composed of any number of 
officers of any rank, and of any branch or depart- 
ment of the service, according to the nature of 
the investigation. 

The court will be guided by the written in- 
structions of the officer who assembled it. The 
instructions should be full and specific, and must 
state the general character of the information 
required from the court in their report. 

A court of inquiry has no judicial power, and 
is in strictness not a court at all, but an assembly 
of persons directed by a commanding officer to 
collect evidence with respect to a transaction 
into which he cannot conveniently himself make 
inquiry. 

Previous notice should be given of the time 
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* and place of the meeting of a court of inquiry, 
and of all adjournments of the court, to all per- 
sons concerned in the inquiry. 

Whenever any inquiry affects the character of 
an officer or soldier, full opportimity must be 
afforded to such ofl&cer or soldier of being present 
throughout the inquiry, and of making any state- 
ment he may wish to make, and of cross-examin- 
ing any witness whose evidence, in his opinion, 
affects his character, and producing any witnesses 
in defence of his character. 

A court of inquiry has no power to compel 
witnesses to attend, and the evidence cannot be 
taken on oath. 

A court of inquiry will give no opinion on the 
conduct of any of&cer or soldier, and the pro- 
ceedings of a court of inquiry cannot be given in 
evidence against an of&cer or soldier. Neverthe- 
less, in the event of an officer or soldier being 
tried by court-martial in respect of any matter or 
thing which has been reported on by a court of 
inquiry, such officer or soldier shall be entitled 
to a copy of the proceedings. 

The whole of the proceedings of a court of 
inquiry will be forwarded by the president to 
the commanding officer who assembled the 
court, who will, on his own responsibility, form 
such opinion as he thinks just. 
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* When, in consequence of the assembling of a 
court of inquiry, an opinion adverse to the char- 
acter of any officer or soldier is f onned by the 
officer who determines the case so inquired into, 
such adverse opinion shall be communicated to 
the officer or soldier against whom it has been 
given. 

The court may be reassembled as often as the 
convening officer may direct, for tte purpose of 
examining additional witnesses or recording f ur^ 
ther information. 

Members of a court of inquiry in a case which 
is subsequently the subject of a court-martial, are 
not to be detailed as members of the court-martial. 

A court of inquiry may be assembled by any q. r., sec. 

vi. pars. 

officer in command, to assist him in arriving at a 118-125. 
correct conclusion on any subject; and it may 
be required to give an opinion on any point not 
involving the character of any officer or soldier. 

In every case of a soldier becoming maimed or 
injured, except by wounds in action, a court of' 
inquiry is to be assembled to investigate the cir- 
cumstances, but not in this case to give an opin- 
ion. Also, on every returned prisoner of war. 

Boards, 

Committees and boards differ only from courts Boards. 
of inquiry in so far that the objects for which 
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i^ they are assembled should not inyolve any point 
of discipline. They will follow as far as may be 
convenient the roles for courts of inqidry , but are 
not bound by them. All proceedings of courts of 
inquiry, committees, and boards, for which special 
forms are not provided, are to be written on Army 
Form A 2. 
Q. B , sec: The discharge board of former days is dispensed 
with ; the commanding officer is now by r^ula- 
tion directed to inquire into and complete the 
necessary documents. 

ENUSTMENT. 

Enlistment The Army Act embodies all former laws relat- 
ing to enlistment. The present system is elastic : 
the Act lays down a framework, but empowers 
the Secretary of State, by means of the reserve, 
to open or fill the ranks. 

. Conditions as they now stand hy the Army Act 

A. A., sec. The term of original enlistment is limited to 
twelve years; it may be less, but it cannot be 
more. 

Terms. Original enlistment may be either for — 

77. * ' 1. Whole term in army service. 

2. Such portion as may be fixed from time to 
time by Secretary of State, and specified in the 
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attestation paper, in army service, and the rest 
in reserve. 

The Secretary of State may, by regulations, chanmof 

conditions. 

vary the conditions, with the soldiers consent, a. a., sec. 
either to — 

1. Enter reserve at once for the rest of his 
engagement. 

2. Extend his army service for whole, or part, 
of the rest of his engagement. 

3. Extend his term of original enlistment up 
to twelve years. 

Also, Secretary of State may, by regulations, 
with consent of soldier, permit reserve men to 
re-enter army service for all or part of their 
original enlistment. 

Before 1879 there had to be excluded, in reck- a. a., sec. 

79. 

oning service for discharge, a great many different 
periods, such as during desertion, absence without 
leave, imprisonment, imprisonment awaiting trial, 
prisoner of war, &c.^ 

Under the new law, however, the soldier will 
not forfeit service towards discharge, or towards 
transfer to the reserve, for any absence or any 
imprisonment; but if convicted of desertion or 

^ A man who enlisted under the Acts of 1867 or 1870, and 
who has not become subject to Part II. of the Acts of 1879 
or 1881, is still liable to these deductions. Queen's Regula- 
tions, sec. six. par. 75. 



214 MILITARY LAW. 

fraudulent enlistment, or having confessed the 
same, and trial is dispensed with, he will forfeit 
all previous service, and will begin his engage- 
ment again as if he were enlisted at the date 
of his conviction. 

Forfeiture of service towards discharge must 
not be confounded with other forfeitures which 
have been dealt with above. A soldier's time 
towards his discharge commences to count from 
the date on which he signs his attestation, and 
continues to count, notwithstanding any imprison- 
ment, &c., until date of discharge, — ^the only case 
in which he loses past service towards discharge 
being, as mentioned, on conviction or confession 
of desertion or fraudulent enlistment. 

Forfeiture of service towards pay, deferred pay, 
pension, medals, good-conduct pay, is entailed in 
consequence of certain convictions, and has been 
separately treated, and can also be awarded by 
sentence of court-martial. 

Proceedings on ErdiMment. 
Mode of Eecruiter must give a notice to the person 

enlistment , 

andattesta. Wishing tO CnllSt. 
tion. ® 

A. A., sec. This notice, prescribed by Secretary of State, 
gives the general conditions of the contract (ser- 
vice, transfer, &c.), and directs the person to ap- 
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pear before a justice at a certain time and 
place. 

The justice asks the recruit whether he 
assents, and wiU not proceed if the recruit is 
under the influence of drink. If the recruit 
fails to appear, or to absent, no further proceed- 
ings are taken. 

If he assents, the justice puts the questions on 
the attestation paper, and administers the oath 
of allegiance. After signing, and taking the oath, 
the man is an enlisted soldier. The officer who 
finally approves must (on application) furnish the 
recruit with a certified copy of his attestation. 

The date recruit signs is the date of his attes- 
tation paper. 

The commanding officer of the soldier, or any 
superior authority, can, if satisfied that there is 
an error, bring the recruit before some justice, 
who can amend the error in the attestation paper, 
or discharge the man. This also applies to dupli- 
cate attestations, and any amendment must be 
made in both of the duplicates (Army Annual 
Act, 1883). 

By paying a sum of £10 a recruit can, within nischArae 

by purcnase. 

three months of his attestation, claim his dis- a. a., sec 

' 81. 

charge, unless the reserves are called out, in 
which case he remains a soldier during that 
period. 
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Appointment and Transfer. 



Enlistment 
for general 
service. 

82, 101. 
R. P., 127. 



Appoint- 
ment to 
corps, and 
transfer. 
A. A., sees. 
83, 89. 



Eecruits may, by regulation of Secretary of 
State, be enlisted for particular corps, but unless 
so provided they are enlisted for general service. 
The competent authority— who is for this case 
the commanding oflBcer of the soldier, and every 
ofl&cer superior to him — ^must appoint the recruit 
to a corps as soon as practicable. 

A soldier once appointed to a corps is to serve 
in it for the period of his army service. He can- 
not be transferred, except ^der the following 
conditions : — 

1. If enlisted for general service, he may be 
transferred, within three months of his attesta- 
tion, to any corps of the same branch. 

2. At any time, to any corps, with his own 
consent. 

3. To a corps of the same branch in the United 
Kingdom or to the reserves, when he has been 
invalided from service abroad, or when, his corps 
having been ordered abroad, he is either unfit to 
go, or is within two years of the end of his army 
service or re-engagement. 

4. If serving abroad, and, at the time his corps 
is ordered home or to another station, he has 
more than two years' army service unexpired, he 
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may be transferred to any corps of same branch 
on foreign service. 

This does not apply to men who have engaged 
for their whole time in army service, or to re- 
engaged men. 

5. When a soldier has been transferred to serve 
in any corps, not being a corps of infantry, cav- 
alry, artillery, or engineers, he may be transferred 
to any corps at home, or abroad if the corps with 
which he is serving is abroad, or to the corps in 
which he was previously serving, either in the 
rank he holds or in any lower rank. 

6. Soldiers who have been convicted of deser- 
tion or fraudulent enlistment, or have confessed 
the same, or who have been sentenced by court- 
martial to imprisonment for not less than six 
months, may be transferred to any corps, in com- 
mutation, wholly or partly, of other punishment. 

7. A soldier committed, or delivered into mili- 
tary custody, by a court of summary jurisdiction, 
as a deserter, may be transferred to any corps, 
and this without prejudice to his subsequent trial 
and punishment. 

The competent military authority to carry out 
these transfers is — 

The commander-in-chief, or the adjutant-gen- 
eral, at home. 

The commander-in-chief, in India. 
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The commander-in-chief, in any presidency. 

The general officer commanding, in a colony or 
elsewhere. 

Except in sub-sec. 2, when general officer 
commanding in Ireland, and generals commanding 
districts in the United Kingdom, are to be added. 

Renengagement. 

Re^9^^ Subject to regulations of a Secretary of State, 
A. A.', sec. a soldier may, if in army service, and within 

three years of the completion of his original term 

of enlistment, re-engage to complete twenty-one 

years.^ 

(The declaration on re-engagement is now made 

before the commanding officer.) 
ContiDnance A soldicr may be allowed to remain in the 
twentyone scrvice after twenty-one years service on ap- 
A. A, sec. proval of lus commanding officer; but he can 

claim his dischaige at anytime on giving three 

months' notice. 
Froiongo- If a luan's service expires during war, or when 

tlon in cer- • i t i a.-i -it -i 

tain coMs. on scFvice abroad, or when the reserves are called 

A. A.f sec. 

87. out, he may be detained for one year ; also, if a 

man's time for transfer to the reserve arrives 
during war, he may be detained one year. In 
either case, however, the soldier must be dis- 

^ See regulations now in foroe, p. 222. 
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charged as soon as his services can be dispensed 
with. Also, if war exists, a soldier may agree to 
continue in the service till the end of the war, or 
until he gives three months* notice of leaving. 
A man so arranging must make a declaration 
before his commanding officer. 

A Secretary of State is empowered to give (by Non^m- 

missioiied 

regulation) non-commissioned officers who ex- Jf*^^j^ 
tend their army service the right to re-engage.^ 1° Af%ec. 
In cases of imminent national danger or great ^' 

^ ^ CaUingout 

emergency, her Majesty may continue soldiers in, ]^*5JJ^^. 
or require reserve men to re-enter, army service. ^' 
A soldier serving abroad, when entitled to be Discharge 

^ or transfer 

discharged, or to be transferred to the reserve, to^e8er^•e. 

^^ Am ^*t sees. 

must J)e sent home at once, and he receives the ^' ^^• 
cost of journey to place of attestation. 

A lunatic soldier on discharge may be sent by 
Secretary of State to a workhouse or lunatic 
asylum. 

Discharge, 

A soldier can only be discharged by sentence Discharge, 
of court-martial, by order of competent military * ^2-^^. 
authority, or by authority direct from her Majesty. 

^ See regulations now in force, p. 222. 

' The commander-in-chief or adjutant-general, at home ; the 
commander-in-chief or commander-in-chief of a presidency, in 
India ; the general commanding elsewhere, — Army Act, 101, 
and Rules of Procedure, 127. 
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Eveiy discharged soldier leceives a certificate 
of discharge, stating service, conduct, character, 
and canse of discharge. Procedure on discharge 
is now left to r^olation. As we have seen, it 
is carried out bj the commanding officer of the 
soldier.^ 

AutharUies to Enlist and Attest, and Provisions 
as to Persons to be Enlisted. 

Antiiorities Sccfetarj of State is empowered to make 

to enlist and 

toj^twt regulations authorising persons to enlist, which 
are to have the same authority as the Army 
Act.* 

The following persons are deemed to be jus- 
tices of the peace for the purpose of attestation, 
— ^that is to say, have power to attest: Officers 
authorised under r^ulations of Secretary of 
State ;^ in India, a magistrate, or any one 
authorised by the Governor-General; in native 

1 P. 212. 

' See Queen's R^g^ulatioiiB, sec. ziz. part i 
' A new provision. Army Annual Act> 1883. The following 
officers have power to attest : — 
Officers commanding corps. 

regimental districts, 
battalions of infantry, 
batteries of artillery, 
regiments of cavalry. 
Assistant adjutant-generals for recruiting in London and 
Dublin. 
Queen's Regulations, sec xix. pars. 10, 11, 32. 
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states, a British resident ; in a colony, a magis- 
trate, or any one authorised by the governor. 

Beyond United Kingdom, India, and colony, 
any British consul. 

Subject to rules by Secretary of State, aliens special pro- 

visious as to 

may be enhsted to the extent of one to every persons to 

DO eiuist6cL 

fifty British subjects in any corps, but they 
cannot hold higher rank than that of warrant 
officer; negroes and persons of colour may be 
enlisted without restriction as to number, and 
while serving have all the rights of British 
subjects. 

A master can claim an apprentice who is ciaimof 

master to 

under the age of twenty-one and has enlisted, apprentice, 
under the following conditions only. Within 
one month after the apprentice has left his ser- 
vice, the master must take an oath before a jus- 
tice that the man claimed was bound apprentice. 
A court of sunmiary jurisdiction may order the 
officer under whose command the apprentice is, 
to give him up to his master. Except by such 
order, an apprentice cannot be taken out of the 
service, and he must have been bound an appren- 
tice for four years, and have been under the age 
of sixteen when bound. A claimed apprentice is 
not bound to serve his time as a soldier after 
finishing his apprenticeship. 

The same provisions apply to indentured la- 
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indentared booieis in a oolonj, except that, if a labourer is 

laboarar. . 

impoited at any expense, he may be claimed, 
although above twenty-one years of age, and 
although bound for a less period, or at an older 
age than above specified. 



Terms of 
service at 
present. 
Q. R., sec 
jdx. piars. 
19-21. 



Begvlations at present in farce regarding Terms 
of Service and He-engagement, 

Under the framework of the Army Act, as 
above sketched, the Secretary of State fixes or 
modifies by regulations the actual conditions and 
terms of service. 

The regulations at present in force as regards 
enlistment, re-engagement, and extension of ser- 
vice, as recently altered,^ are as follows : — 

The term of service for all arms, except the 
Foot Guards and the Post Ofl&ce Corps,* is — 

1. Short service — ^that is, seven years with the 
colours, to be extended to eight years if serving 
abroad, and five or four years with the reserve. 

2. The household cavalry, schoolmasters, ar- 
mourers, master tailors, boys, and some others, 

1 July 1883. 

3 The Post Office Corps was formed in August 1882, to 
accompany the late expedition to Egypt. It consists of 
volunteers from the Post Office Volunteer Corps, who are 
employed in the Post Office : they were specially enlisted for 
three years with colours, three years' reserve, but not to be 
retained with the colours more than six months after cessation 
of hostilities. 
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are enlisted for long service — ^that is, twelve years 
with the colours. 

3. For the Foot Guards, short service is to be 
three years with the colours. 

The following tables show the present arrange- 
ment as to terms of extension of army service 
and re-engagement. 

A warrant oflBicer may at any time extend his 
anny service to twelve years, and the extension 
will be carried out by the general commanding. 



[Table A. 
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TABLE 

EXTENSION OF 



(a) Non-commissioned oflScers of any 
Dranch of the service. 



(b) Non-commissioned officers of any 
branch of the service who failed to 
exercise the right referred to in para- 
graph (a), landsmen, pipers, and 
artificers of any branch of the ser- 
vice. Soldiers enlisted for not less 
than six years with the colours. 
(General Order, 94, 1888.) 



(c) Lance - corporals and acting bom- 
bardiers. 



(d) Officers' servants serving at depots. 



On the expiration of a year's probation 
as non-commissioned officer, not below 
the rank of corporal, bombardier, or 
2d corporal. 



At any time after completing three 
years' service. 



During the last year of their army ser- 
vice. 



(e) Trumpeters, drummers, buglers 
(enlisted for short service). 



(/) Men enumerated in classes (c), (e). 



{g) Gunners of the Royal Artillery 
selected for transfer to the Coast 
Brigade. 



During the last year of their army ser- 
vice. 



During the last year of their army ser- 
vice. 



On embarkation for foreign service. 



After completing five years' service. 



(h) Privates of the Foot Guards (if en- 
listed for three years with colours, 
and nine years with the reserve). 



At any time during their service with 
the colours. 



ENLISTMENT. 



225 



A. 

SERVICE. 



Have the right to extend their service 
to Iwejve years with the colours. 

This right to be exercised within one 
month of the expiration of the pro- 
bationary service. 


The competent military authority to 
carry out the extension will be the 
general officer commanding. 


May be allowed to extend their service 
to twelve years with the colours on 
the recommendation of their com- 
manding officer. 

• 


General officer commanding. 


May be allowed to extend their service 
to ten years with the colours on the 
recommendation of their conmiand- 
ing officer. 


At home, or in the colonies, the adjut- 
ant - general. In India^ the com- 
mander-in-chief. 


May be permitted to extend their ser- 
vice from year to year, provided their 
total service with the colours does 
not exceed nine years. 


The adjutant-general. 


May be allowed to extend their service 
to twelve years with the colours, pro- 
vided that the total number extended 
does not exceed one -fourth of the 
men of this class in the battalion or 
regiment. 


The general officer commanding. 


May, on the recommendation of their 
commanding officer, be allowed to 
extend their service to complete such 
a period (not exceeding ten years) 
with the colours. 


At home, or in the colonies, the adjut- 
ant-general. In India, the com- 
mander-in-chief. 


May be allowed to extend their service 
to ten years with the colours on the 
recommendation of their command- 
ing officer. 


At home, or in the colonies, the adjut- 
ant-general. In India, the com- 
mander-in-chief. 


May be allowed to extend their service 
to seven years, and subsequently 
when in their seventh year, to twelve 
years with the colours. 


Oeneral officer commanding. 
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TABLE 

RE-ENGAGE 



(a) Warrant-officers and seijeanta. 


At any time after they have completed 
nine years' army service. 


{b) Corporals, bombardiers, 2d corpo- 
rals, Dandsmen, pipers, and artificers. 


At any time after they have completed 
nine years' army service. * 


(c) Trumpeters, drummers, and buglers. 


During the twelfth year of their anny 
service. 


{d) Schoolmasters. 


During the twelfth year of their army 
service. 


(e) Other soldien. 


During the twelfth year of their army 
service. 


(/) Armourers. 


In accordance with sec. vii. pars. 86 
and 87, Queen's Regulations. 


ig) Privates of the Foot Guards. 


During the twelfth year of their army 
sernce. 
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B. 

MENT. 



Have the right to re-engage, subject 
only to the veto of the Secretary of 
State for War. 


The competent military authority to 
carry out the re-engagement will be 
the general officer conmianding. 


May be allowed to re-engage on the 
recommendation of their command- 
ing officer. 


The general officer commanding. 


May be allowed to re-engage on the 
recommendation of their command- 
ing officer. 


The general officer commanding. 


Have the right to re-engage, subject 
only to the veto of the Secretary of 
Stete for War. 


The adjutant-general. 


Will be permitted to re-engage if of 
good character and specially recom- 
mended by their commanding officer. 


The adjutant-general. 


In accordance with sec. vii. pars. 86 
and 87, Queen's Regulations. 

May be allowed to re-engage on the 
recommendation of their command- 
ing officer. 


The general officer commanding. 


The ac^utant-general 
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Recent tern- Of the provisioiis in these tables, the modifica- 

porary mod* 

fflcationa. tions which have recently been approved, and 

Memonn- •' ^^ ' 

entetfto*" which are only adopted until further orders, 

Parliament, q.,^ 

1883. "''■^ 

1. Permission to privates to extend their ser- 
vice, after completing three years, to twelve years 
with the colours, with the privilege of re-engag- 
ing in their twelfth year for a second period, 
and for pension, if physically fit, and approved 
by commanding officer. 

2. New enlistment for the Foot Guards (three 
years, with power of extension to seven and 
twelve). Besides which bounties of £2 are 
offered (a) to men in regiments having a bat- 
talion in India, who will extend their army 
service to twelve years with the colours; also 
(6) to men returning from India, who are willing 
to extend, to complete in the Guards, the re- 
mainder of their twelve years. 

These arrangements^rofess to attempt to sup- 
ply a temporary deficiency in the ranks, and not 
to aim at a return to long service! By the latest 
accounts, the annual supply of recruits has not 
fallen off, but several causes have led to a 
deficiency in the established numbers.^ 

^ This deficiency is said to be caused by the enlistment of 
10,000 additional men at the time of the fVanco-German War, 
1870-71 ; enlistment during the last six months has been at 
the rate of 37,000 a-year. 
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Offences as to Erdistment, 
Penalty on unlawful recruiting is £20 on sum- unlawful 

recruiting. 

mary conviction. Any person recruiting without a. a., sec. 
lawful authority is liable. 

A person is punishable for knowingly making False an- 

« 1 . . 1 . -It Bwer on 

a false answer to a justice on bemg attested, by attestation, 
imprisonment up to three months on sunmiary »»• 
conviction ; and if the recruit has been attested, 
he may be tried either by court-martial or by 
civil court. The competent authority to decide 
is any officer having authority to convene a 
district court-martial for the trial of the offender.^ 
Eules of Procedure, 127. See also p. 28. 



Miscellaneous as to JSrdistment. 
After a man has received pay for three validity of 

enlistment. 

months, he is deemed to have been duly attested ^' ^-^ sec- 

' •' 100. 

or re-engaged, and cannot claim his discharge 
on account of any error or illegality in his 
enlistment. 

A person in pay as a soldier (even though 
not legally attested) is deemed to be a soldier 
for all purposes of the Act until he claims 

^ He should be dealt with by court-martial under sec. 33 if 
he is to be retained in the service, but by civil power if he is 
to be discharged. 
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his discharge, but if he does so, he must be 
discharged with aU convenient speed. This is 
to provide for the case of a man who has 
never been attested or re-engaged. He cannot 
evade punishment on that plea. 
Definitions. When uot prescribed otherwise (Eules of 
101. * Procedure, 127), competent miUtary authority 
in Part II. of the Army Act means the com- 
mander-in-chief or the adjutant-general. Also 
" reserve " in the same means the first-class army 
reserve. 
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CHAPTER VIII. 

GENERAL PROVISIONS. 

Billeting, Impressment, Uocenvptions, Courts of Re- 
quests, Jurisdiction, Penalties applicable to 
Civilians, PersoTis subject to Military Law, 
Application, Definitions. 

♦ A ROUTB issued under the authority of the Sec- Biueting 
retary of State, entitles the holder to billets and ment. 

A. A., sees. 

carriages, and cannot be questioned.^ Justices 102-121. 
and constables are bound to carry out such bil- 
leting and provision of carriages on the mere 
production of route by commanding officer. 

The following persons are liable to provide 
billets: Keepers of victualling houses, which 
term includes inns, livery stables, ale-houses, 
houses of sellers of wine, spirits, &c., by retail. 

The following persons are exempt: Private 
houses, canteens, distilleries, certain vintners of 

^ A route is made to prove itself — ^that is to say, it is evi- 
dence until the contrary is proved. 
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♦ London, shop where sale of drink is not the 
principal dealing, house licensed to sell beer or 
cider not to be drunk on the premises, house of 
foreign consul. 

Billeter is bound to supply lodging and attend- 
ance for officer, and lodging, attendance, and food 
for soldier, also stable and forage for horse. 

Annual list of keepers of victualling houses, 
and of persons liable to provide carriages, are 
kept by the police authorities in every place. 

Prices authorised by Parliament, also regula- 
tions as to distances and weights, are published 
yearly in schedule to the Army Annual Act. 

For regulations as to gralit of billets and car- 
riages, see Army Act, sees. 108 and 113. 

Certain offences in relation to billeting are 
punishable on summary conviction — if com- 
mitted by constable, by fine from 40s. to £10 ; 
by keeper of a victualling house, by fine from 
40s. to £5 ; by officer or soldier,^ by fine up to 
£50.2 

The officer or soldier who demands billets, car- 
riage, or animals, must pay the authorised sum, 
or send an account to the Secretary of State. 

Her Majesty can, when a state of emergency 

^ Can also be punished by court-martial (Army Act, sec. SO, 
p. 26). 
9 For details, see Army Act, sees. 109, 110, 111. 
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* exists, authorise general or field oflScers com- Bequisition 

^ of emev' 

manding to issue requisitions of emergency, upon 8««»cy- 
which justices are bound to issue warrants for 
the requisite carriages, animals, and vessels, and 
the Secretary of State causes payment to be 
made. Canal, river, or lock tolls are not de- 
mandable for vessels under a requisition of em- 
ergency; a toll-keeper demanding toll is liable 
to fine up to £5. Carriages and horses of every 
description, and all manner of vessels, may be 
impressed, and may be used to convey persons 
as well as baggage. This requisition, if purport- 
ing to be signed by the authorised ofi&cer, is 
evidence until the contrary is proved. 

Offences in relation to impressment are punish- 
able, whether committed by constable, provider 
of the article impressed, officer, or soldier,^ in a 
similar maimer to those relating to billeting, by 
fine.* 

Fraudulent offences in connection with billet- 
ing and impressment — i. e,, forging a route, per- 
sonating any one authorised to demand billets, 
&c., producing a false document, purporting to 
be a route— ^are punishable by imprisonment up 
to three months on summary conviction. 

^ Can also be punished by court-martial (Army Act^ sec. 31, 
p. 27). 
3 For details, see Army Act, sees. 116, 117, 118. 
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* EXEMPTIONS. 

Exemptions of Officers and Soldiers from certain 

Tdls. 

Bzemption Officers, soldiers, their horses, baggage, prison- 

from tolls. 

A- A., sec. ers, on duty, or on the march, are exempt from 

148* 

all tolls. But vessels carrying the same along a 
canal are liable to payment of tolls.^ In crossing 
ferries in Scotland, half the ordinary rate only 
has to be paid. Persons demanding or recdving 
such toll, in contravention of the Army Act, are 
liable to a fine from 10s. to £5, on summary 
conviction. 

Exemption of Soldiers in respect of CivU Process. 
Exemption Soldicrs caunot be taken out of the service, or 

from civil 

5^*"*;«. ^ compelled to appear before a court of law, 
except on account of a crime which is punishable 
by law with fine or imprisomnent, or for debt or 
damage exceeding £30. A person may, however, 
proceed to execution against a soldier other than 
against his person, or military kit, or. equipment. 
(This is not to interfere with apprentices and 
labourers being taken out of the service as 
authorised.) 

^ Except on reqiUBition of emergency. 
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Exemption from Hxecuiion, 
A soldier is liable to maintain his wife and Maintenanoe 

of wife and 

children, or bastard children ; but execution can- children. 

' ' A. A., 8ec« 

not be issued against his person or military ^*^- 
equipment, nor is he liable to punishment for 
deserting or neglecting to maintain these rela- 
tions.^ 

The Secretary of State, if satisfied of the 
desertion or neglect, miist^ order stoppage of 
the soldier's pay, not exceeding 6d. a-day for 
a Serjeant, and 3d. for lower rank. 

When proceedings are taken against a soldier 
quartered out of the jurisdiction of the court, 
the process is to be served on his commanding 
ojfficer, and a sum of money, sufficient to defray 
soldier's expenses to and from the court, must 
be sent with the summons. No process can 
be served on a soldier under orders for foreign 
service. 

^ A soldier who falsely represented himself as single on 
attestation may be claimed by his parish for wife deser- 
tion, in which case his commanding officer will dischai^ 
the man, handing him over to a constable holding a war- 
rant for his apprehension. Queen's Regulations, sec. xix. 
par. 259. 

' Until this session of Parliament (1882-83) the Secretary of 
State was not obliged; " must " has now been substituted for 
'' may " (Army Annual Act» 1883). 
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* Exemption from Municipal Offices and from Jury. 



Officers not 
to be sherillli 
or mayors. 

140. 

Exemption 
from jury. 

A» A«| SCO* 

147. 



OflScers of regular forces on fiill pay cannot 
be sheriffs or mayors, or hold any office in a 
municipal corporation. 

All soldiers of the regular forces are exempt 
from serving on juries. 

Officers of the army, militia, or yeomanry are 
exempt from serving on juries in England.^ 
This seemingly is only an exemption, as regards 
a grand or a common jury, from being placed on 
the list of jurors ; and if an officer's name is on 
the list, he is bound to serve. Exemption should 
be claimed in August and September, when the 
lists are made out.* 



148-151. 



COURTS OF REQUESTS IN INDIA. 

The Army Act provides for the recovery by 
civilian creditors of debts incurred by officers 
and other persons subject to military law (other 
than soldiers) when serving in India ; such debts 
being recoverable, if the debtor is within the 
jurisdiction of a civil court, before such court, 
and elsewhere before a military court of re- 
quests. 

1 33 & 34 Vict c. 77, s. 9. > Manual of Mflitaty Law. 
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* A commanding ofl&cer,^ before convening a 
court of requests, must be careful to see that 
th6 claimant is not a soldier, that the claim does 
not exceed 400 rupees, and that there is no 
court of small causes in the place, otherwise the 
court convened by him would have no jurisdic- 
tion. If the claim exceeds 400 rupees; recourse 
must be had to a civil court or court of small 
causes. 

Members, minimum three, if practicable, five ; 
the president in no case to be under the rank 
of captain, if possible a field-ofl&cer. All mem- 
bers must have five years' commissioned service. 

The court is sworn to duly administer justice 
according to the evidence. 

Witnesses are sworn as before a court-martial. 
Provisions as to perjury and declarations in lieu 
of oath apply to these courts as to courts-martial. 

Court on adjudging payment may either award Judgment, 
execution against the debtor's property other than 
his arms and equipment, or order payment by 
instalments of pay, not exceeding one-half the 
debtor's pay, while he is in India, until the 
amount is made good. 

If execution is awarded, the orders of the 
commanding officer are final, and neither he nor 

^ Commanding officer of any military station has power to 
convene. 
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any other acting under him will incur liability 
for anything done in carrying these into effect. 

If the debtor does not receive pay or public 
money, he may be arrested by the commanding 
officer of the place, and imprisoned within the 
place for a period not exceeding two months, 
unless the sum be paid sooner. 

A civil court or court of small causes can, like 
a court of requests, either stop the pay of a 
debtor or award execution, and in awarding and 
enforcing execution, will be guided by the ordin- 
ary rules of procedure of such court. * 



Not to be 
tried twice. 

167. 

StatnB. 
A. A.| sec. 
158. 



JURISDICTION. 

No person, if convicted or acquitted, can be 
tried again by court-martial for the same offence.^ 

If a person, while subject to military law, 
commits an offence, he may be punished for 
that offence by court-martial, though he may 
have ceased to be subject to military law (changed 
his status) before he is tried. But the trial must 
take place within three months after he has 
ceased to be under military law, except in the 
case of mutiny, desertion, and fraudulent enlist- 
ment, which can be tried at any time. 

^ A man has not been convicted (legally) until the proceed- 
ings have been confirmed. 
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A prisoner, although discharged, remains under 
military law during the term of his sentence of 
imprisonment or penal servitude. 

An oiBFender may be tried in any place where Place. 

Aa A.| 86C. 

he may be, if within the jurisdiction of an officer ^9. 
authorised to convene general courts-martial. 

If a person is tried in a different place from a. a., sec. 

160. 

that where the offence was committed, he cannot 
be subject to other punishment than he would be 
liable to there. (This enactment seems unneces- 
sary, as the same law — ^the Army Act — applies 
everywhere.) 
No person can be tried by court-martial for umitation 

of time of 

an offence after three years have elapsed, ex- trial 

j^ ^Uf sec. 

cept for mutiny, desertion, and fraudulent en- i^i- 
listment. And if a soldier has served three 
years continuously in an exemplary manner,^ he 
cannot be tried for any previous desertion (ex- 
cept desertion on active service) or fraudulent 
enlistment, but in the case of fraudulent enlist- 
ment all prior service is forfeited. 

A person subject to military law is not to be Adjustment 

of military 

exempted from the civil law by reason of his andcivu 
military status ; but a civil court in awarding ^^^* "c. 
sentence shall have regard to any punishment 

1 Exemplary maimer means "no entry in regimental de- 
faulter book for a continuous period of three years." — Queen's 
Regulations, sec. vi par. 37. 



240 MILITARY LAW. 

passed by a mUitary court. And a person sub- 
ject to military law who has been acquitted or 
convicted by civil court, cannot be tried by 
court-martial for the same offence. 

Any officer who refuses to assist in giving 
over, or who obstructs the police in apprehend- 
ing any officer or soldier under his command 
accused of any civil offence, is, on conviction by 
the civil power, guilty of a misdemeanour. 



PUNISHMENT OF CIVILIANS. 

Legal Penalties applicable under the Army Ad to 
Civilians in maiters respecting her Majesty* s 
Forces, 

* Any person falsely representing himself as a 
dSS?^ deserter is liable, on summary conviction, to im- 
152^153^*' prisonment not exceeding three months.^ 

Any person inducing, or assisting, or aiding a 

soldier to desert is liable, on summary conviction, 

to imprisonment not exceeding six months.^ 

Unlawful Unlawful recruiting is punishable by a fine not 

A. A, sec.' exceeding £20, on summary conviction.* 

Paige an- A rccruit making false answer to a justice 

Bwer. 

A A. SAC 

99* ' ' 1 The same provisionB apply in regard to the militia, sees. 24 

and 26 Militia Act^ 1882. 
' See also p. 229. 
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* on attestation is liable, on summary conviction, 
to three months' imprisonment.^ 
The penalty for trafficking in commissions (ex- Trafficking 

. in commis- 

cept the army purchase conmnssioners) is a fine sions. 
of £100, or six months' imprisonment by civil i^^- 
court: if the offender is an officer, and is tried 
by court-martial, he is liable to be dismissed the 
service.* 

Any person who wHfully makes a false oath False per- 
or declaration as regards the identity of the re- a. A.,*see. 
cipient of any military pay is liable to the pun- 
ishment of perjwry. The oflfence of personatidn 
consists, as regards military matters, in any per- 
son falsely representing himself to any authority, 
military, naval, or civil, to be a particular man 
in the regular, reserve, or auxiliary forces. The 
punishment may be imprisonment, not exceeding 
Lc xnontH or fine not exceeding £25. A per 
son may be indicted under the False Personation 
Act, 1874, instead of under this section. Person- 
ating with intent to obtain money or property, is 
punishable under that Act with penal servitude 
for life. 

If a civilian witness — 

(1) Fails to attend, on being summoned, at a 

court-martial, 

(2) Eefuses to take an oath legally required, 

^ See also p. 229. ' See also chap. u. p. 34. 

Q 



126. 



148. 



129. 
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^ (3) Befnses to produce a document l^ally re- 
quired, 

(4) Refuses to answer a question legally re- 
quiring an answer, 

(5) Commits a contempt of court, 
The president can certify the same to any court 
of law having power to commit for a like offence, 
and that court may thereupon deal with the case 
as if committed against itself. 

A. A., Mc. A person demanding toll, in contravention of 
the Army Act, is liable, on summary conviction, 
to a fine not exceeding £5. (See p. 233.) 

A. A., sec. A counsel can be punished for contempt of 
court committed before a court-martial. (See 
chap. V. p. 146.) 

f„A..«. Any one who purchaBes. or connives at pur- 
chasing, soldiers' necessaries, equipment, stores, 
&c., or is in possession of them, and cannot satisfy 
the court that he came by them lawfully, is 
liable, on summary conviction, to a fine not 
exceeding £20, and treble the value of the pro- 
perty, and for a second offence to fine, or six 
months imprisonment. Being unlawfully in 
possession of the same articles is punishable 
with fine not exceeding £5. A person charged 
with either of these offences, and the husband 
or wife of such person may, if he or she think 
fit, be examined like an ordinary witness. 



156. 
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♦ Besides these cases, civilians become subject 
to military law under certain circumstances, and 
then are dealt with by the Army Act, either as 
officers or soldiers, as the case may be : for ex- 
ample, a political agent accompanying troops 
on active service is subject as an officer; a 
camp-follower becomes subject as a soldier. (See 
below.) 

PERSONS SUBJECT TO MILITARY LAW. 

The following persons are subject to military persons sub- 

, yM ject to mili- 

law as officers: taryUwas 

officers. 

Officers of regulars on the active list, and offi- ^5^' ^' 
cers not on the active list who are employed in 
mflitary service under an officer of regulars who is 
subject to military law (Army Annual Act, 1883); 
officers of permanent staff of auxiliary forces; 
officers of militia ; all persons serving as officers 
with troops raised by her Majesty out of the 
United Kingdom and India, and under command 
of regular officers (this is not to interfere with 
any colonial Act). Yeomanry and volunteers 
when in command of men subject to military 
law, or when their corps is on actual military 
service, or when with their consent they are 
attached to troops which are subject to military 
law, or when ordered on duty. Every person 
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* under orders of Secretary of State, or Govemor- 
Greneral of India, accompanying troops in official 
capacity on active service abroad. Any person 
accompanying a force on active service who holds 
a pass from a commanding officer entitling him 
to be treated as an officer. 
Persons sub- The following are subject to military law as 

ject to mili- 
tary law as soldiers : — 

soldiers. 

A.^A., sec. Eegular soldiers. Permanent staff of auxiliary 
forces ; force raised by her Majesty out of United 
Kingdom and India, and under command of offi- 
cers of regulars ; but this is not to interfere with 
any colonial Act. Pensioners employed in mili- 
tary service. Eeserve when called out (for 
training, for duty, in aid of civil power, or on 
permanent service). Militia during preliminary 
training, when being exercised alone or with regu- 
lars, or when attached to latter, or when em- 
bodied. Yeomanry when exercised alone, with 
regulars, or with militia subject to military law, 
when attached to or acting vdth regulars, actual 
military service, aid of civil power. 

Volunteers when exercised with regulars, or 
with militia subject to military law, when at- 
tached to or acting with regulars, when on actual 
military service ; but the commanding officer must 
inform his men when they are about to enter any 
service which would render them liable to military 
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* law, so that they may have an opportunity of 
abstaining. Followers, and all persons employed 
by her Majesty's troops on active service abroad. 
But in case of a mixed force, containing Indian 
forces, followers who are natives of India shall be 
subject to Indian military law. 

Indian or colonial law may apply to Indian or Indian and 

" A -i^ •' colonial 

colonial troops, whether within or without India ^^^-^ 
or a colony ; but when such forces are serving ^^^• 
with her Majesty's regular forces, so far as Indian ' 
or colonial law has not provided, the Army Act 
shall apply. 

Auxiliary Forces^ 
When auxiliary forces or pensioners become sub- Auxiliary 

forces. 

ject to military law,. they become so in all respects ^^m sec. 
as if they were part of the regular forces, except 
that their conditions of service cannot be affected. 

The eflfect of this is, that ofl&cers of these forces, 
when subject to military law, can sit indiscrimi- 
nately on courts-martial for the trial of offenders 
in the regular or auxiliaiy forces. 

The provisions of the Army Act, as far as Auxiliary 
regards Part II. Enlistment, do not apply to a. a.,' sec 

Xol. 

auxiliary forces, except so far as to persons in 
those forces who enlist in the regular forces, and 
except so far as provisions may be applied by any 
other Act (Militia Act). Subject to certain modi- 
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♦ fications,^ the provisions of the Army Act with 
respect to billeting and impressment of carriages, 
apply to auxiliary forces when subject to military 
law. 

An officer of auxiliary forces may hold the 
office of sheriflF, mayor, or in a municipal corpo- 
ration, although his battalion is assembled for 
annual training. 

When a volunteer is subject to military law, 
discussal may be awarded as a punishnxenMither 
by court-martial or by commanding officer. 

Application of Military Law to Marines, 

Marinei. As the Admiralty, by commission from the 

179. Crown, exercises the powers of the Crown in 

relation to the Navy, the powers which by the 
Army Act are vested in her Majesty, in relation 
to the Army, are given to the Admiralty with 
respect to the Eoyal Marines. 
General A general court-martial cannot be convened 

court-mAr* 

tiai. for the trial of a marine except by an officer 

authorised by a warrant from the Admiralty, 
and except in the case of a marine serving 
with regular forces abroad, when there is no 
such officer present, — in which case an officer 

^ An order is substituted for a route, &c. See Army Act, 
sec. 181 (4). 
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:|c authorised to convene general courts - martial 
may try him. 

A district court-martial for trial of a marine District 

^ court-mET* 

may be convened by any ofl&cer having authority tiai. 
to convene district courts-martial for trial of a 
regular soldier. 

General and district courts-martial on marines 
may be confirmed by convening officer, or by any 
officer authorised to confirm general or district 
courts-martial, as the case may be, for the trial 
of regulax soldiers. 

Anything authorised by the Army Act to be 
done by or before Secretary of State, commander- 
in-chief, adjutant-general, judge-advocate-general, 
the commander-in-chief in India or in any presi- 
dency, or officer commanding in any colony, or 
by royal warrant, may be done by the Admiralty 
as regards the Boyal Marines. 

Admiralty regulations are made legal evidence 
of the facts stated in them. 

The formalities in the enlistment of marines 
will be those contained in Part II. Army Act, but 
the terms, conditions, transfer, and forfeiture of 
service remain under Acts relating to marines. 
Marines are subject to the Naval Discipline Act 
when on the books of any commissioned ship. He 
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Modification of the Army Act vrith respect to 
Troops serving in India, 

Troops uerv- Cose of contempt of court by a civilian may be 
•180^** **^' dealt with by a court-martial in the same way as if 
committed before a civil court in that part of India. 
Her Ma- The Army Act does not afiect or prejudice 

dian forces. Indian military law for natives in her Majesty's 
Indian service, but courts-martial may be con- 
vened under its authority. 

Indian military law means articles of war, 
orders, &c., under the authority of the Indian 
Government, and they apply to native soldiers 
wherever serving. 

The Governor of a Presidency can suspend 
proceedings of a court-martial (within his Presi- 
dency) on an ofl&cer or soldier of her Majesty's 
Indian forces. 

Courts-martial may sentence an ofl&cer of the 
Indian stafiP corps to forfeit all or part of his 
army or staflf service, or both. 

A Gk>vemor of a Presidency can reduce a war- 
rant-oflficer not holding an honorary commission 
to a lower grade of warrant rank, or remand him 
to regimental duty in the rank held by him pre- 
vious to his appointment. 

The Army Act applies to hospital apprentices 
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as if they were warrant-ofl&cers not holding hon- 
orary oominissions. 

Part II, of the Army Act (Enlistment) does 
not apply to Indian forces. 

Special Provisions as to Warrant-Officers. 
The Act applies to a warrant-officer not holding warrant- 

•^* *^ officers. 

an honorary commission as if he were a non- ^gg^'®^- 
commissioned officer, except as follows: — 

He cannot be punished by commanding officer, 
nor tried by regimental court-martial. If tried 
by district court-martial, he is liable to follow- 
ing punishments only — dismissal; suspension 
from rank and pay for any period ; reduction to 
a lower place in list, or to an inferior class ; or, if 
originally enlisted as a soldier and transferred to 
serve as warrant-officer, reduction to the ranks. 
But a warrant-officer reduced or remanded to the 
ranks cannot be required to serve as a private 
soldier. Presidents of courts-martial for trial of 
warrant-officers must never be under the rank of 
captain. 

Special Provisions as to Non-Commissioned Officers. 

1. The obUgation on a commanding officer to Non-com- 
deal summarily with soldiers in cases of drunk- offlcer«. 
enness does not apply to non-commissioned iss. 
officers. 
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2. The commander-in-chief, and in India the 
commander-in-chief and the commander-in-chief 
of any presidency, may reduce a non-commis- 
sioned officer to a lower grade, or to the ranks, 
and may dismiss a schoolmaster. 

3. Non-commissioned officers may be reduced 
to a lower grade, or to the ranks, in addition to, 
or without other punishment. 

4. Non - commissioned officers sentenced by 
court-martial to penal servitude or imprison- 
ment shall be deemed to be reduced to the 
ranks. An army schoolmaster cannot be re- 
duced to the ranks, but may be sentenced by 
court-martial to penal servitude or imprisonment, 
or to lower grade of pay, or to be dismissed, and 
if sentenced to penal servitude or imprisonment, 
shall be deemed to be dismissed. 

A commanding officer may order an acting 
non-commissioned officer to revert to his per- 
manent grade for misconduct or otherwise.^ • 

Special PromsfUms as to Application of the Army 
Act to PersoTis not in Iwr Majesti/s Service. 

ciyiiianB. When an offence has been committed against 

^**- the Act by a person not belonging to her Majesty's 

^ For definition of ranks and appointments and acting ap- 
pointments, see Queen's Regulations, sec. vii pars. 112 et ieq. 
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forces, but at the time subject to military law, 
he may be tried by any court-martial except 
regimental, convened by an authorised officer 
within whose command the offender may be. 
And such person is deemed to be under the 
command of the commanding officer of the corps 
to which he is attached ; or, if not attached, under 
the command of any officer for the time being 
named by the general commanding as his com- 
manding officer ; or if no such officer is prescribed, 
then under command of the general officer com- 
manding himself. But he cannot be punished 
by commanding officer. 

Law on hoard her Majest'j/s Ships, 

Her Majesty's forces, including auxiliary forces, Application 
when on board one of her Majesty's commis- boai-dcom- 

** •' missioned 

sioned ships, are under naval law, and nothing "J^p^- ^^ 
in the Army Act can affect that law. ■^^^• 

Troops on board a commissioned ship are under Q. R., sec 

xviL par. 

command of the commanding officer of the ship, ^s- 
Any act against the good order and discipline of 
the ship is deemed to be an act against sec. 40, 
Army Act.^ 

If an act is committed by an officer or soldier, 
which the commanding officer of the troops con- 

^ Conduct to the prejudice of good order, &c., p. 80. 
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aiders can only be dealt with by district or general 
court-martial, the offender shall, with the consent 
of the commanding officer of the ship, be disem- 
barked at the first opportunity for trial on shore. 

The officer commanding ship may order sum- 
mary punishment to be inflicted on any soldier, 
but only with the concurrence of the officer 
commanding the troops. Should the latter not 
concur, the case must be referred to superior 
military authority. He can also put under 
arrest or imprisonment any offender on his own 
authority. 

Commanding officer of ship may authorise 
commanding officer of troops to assemble a regi- 
mental court-martial for the trial of a non- 
commissioned officer; but sentence cannot be 
carried out until the commanding officer of the 
ship has concurred. Should he not do so, execu- 
tion of sentence must be deferred till disembark- 
ation. 

Commanding officer of troops will receive from 
the commanding officer of ship written authority 
to award punishment authorised in the Summary 
Punishments Table ^ — Queen's Eegulations, sec. 
xvii. par. 74. 

^ Order in Council, 6th February, under gee. 88 Naval Dis- 
cipline Act, 1866. 
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Law on hoard Ship not Commissioned. 

The soldier carries with him on board ship the Appiica- 
military law to which he was subject on embark- sbipa. 
ation, so that an ofl&cer having power to convene i^- 
courts-martial at that place would have power to 
convene a court-martial on board ship. On the 
other hand, if a man is tried on board ship, the 
sentence can be confirmed and executed at the 
place of disembarkation, by the oflScer having 
power to convene and confirm had the court- 
martial been held there. 



DEFINITIONS. 

Definitions of Terms ttsed in the Army Act, 
The expression " active service " means when Active ser- 

vio6 

a force is engaged in military operations against a. a., sec. 
an enemy, or in a country occupied by an enemy, 
or is in military occupation of a foreign country. 
Further, power to anticipate, or to prolong, as 
it were, the period of active service, is given to 
the governor in a colony, and to the general 
when out of her Majesty's dominions, when it 
is necessary by reason of the imminence, or of 
the recent existence, of active service. This is 
done by an official proclamation, which takes 
effect from the date of its appearance in general 
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> orders, and the troops are then deemed to be on 
active service,^ and can be punished accordingly. 
The period of declaration of a state of active ser- 
vice is not to exceed three months, but may be 
renewed from time to time. Consent of Secre- 
tary of State must be obtained if possible. 
Channel The Anuv Act applies to the Channel Islands 

I§Un<U. ^ ^^ 

^leof Man. ^^A to the Islc of Man, as if they were part of 
^^* the United Sangdom, except that the provisions 

relating to billeting and impressment of carriages 
do not extend to these places. 

Soldiers sentenced to penal servitude or to 
imprisonment in the Channel Islands or in the 
Isle of Man, are to be treated as if sentenced in 
a colony.* 

For the purposes of the Army Act relating to 
militia, the Isle of Man is deemed to be a colony. 
Definitions. Secretary of State means one of her Majesty's 
iw- ' principal Secretaries of State. 

Officer includes every description of military 
officer, including warrant-officer holding an 
honorary commission. 

Non-commissioned offijcer includes an acting 
non-commissioned officer, an army schoolmaster 

^ A recent enlaigement of the definition rendered neoeaBazy 
by affidrs in South Africa^ 

' That 18 to say, they muflt be brought to the United 
Kingdom to undergo their punishment, if it is penal servitade, 
or over one year's imprisonment. 
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* when not a warrant-ofl&cer, and a warrant-ofl&cer 
not holding an honorary commission except as 
modified by sec. 182 Army Act. 

Soldier includes every person subject to mili- 
tary law except officer. 

Superior officer includes a non-commissioned 
officer. 

Regular forces are those in continual service, 
including marines and Indian forces. When the 
reserve forces are subject to military law, they 
become regular forces. 

Reserve forces means the army reserve force 
and the militia reserve force. 

Auxiliary forces means militia, yeomanry, and 
volunteers. 

Corps'^ means any military body declared to be 
a corps by royal warrant : when applied to the 
cavalry, artiUery, or engineers, means regiment, 
brigade, or other body. 

Military decoration includes good - conduct 
badge. 

Military reward includes annuity, gratuity, 
good-conduct pay, or pension. 

^ As the corps is the unit for enlistment, and some other 
purposes, the Act empowers the Crown to declare any por- 
tion of forces a corps. Also in cases where not made so by 
warrant, a portion of forces employed on service, and not 
attached to any corps, become a corps for the purposes of the 
Act. See Army Circular, Oct. 1881. 



256 MILITABY LAW. 

* Enemy includes armed mutineers, armed rebels, 

armed rioters, pirates. 

Cdony means Cyprus, and all parts of her 

Majesty's dominions except the United Kingdom, 

Channel Islands, Isle of Man, and India. 

Foreign country — ^Any place not included in 

above. 

Beyond the seas — Out of United Kingdom, 

Channel Islands, and Isle of Man. 

Odth includes declaration, in cases where the 
latter is allowed instead of an oath. 

Superior court means High Court of Justice 
in England and Ireland; Court of Session in 
Scotland. 

CivU court means an ordinary court of criminal 
jurisdiction ; includes a court of sunmiary juris- 
diction. 

Court of summary jurisdiction means any 
person or persons to whom jurisdiction is given 
by the Summary Jurisdiction Acts ; ^ in Scotland, 
sheriffs. A court of law includes a court of sum- 
mary jurisdiction. 

Prescribed means prescribed by any Eule of 
Procedure. 

A year means twelve calendar months, and may 
be held to commence on any day in any month.^ 

^ In Blngland a court must consist of two justioes or a 
stipendiary magistrate. 
^ Manual of Military Law. 
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The expression ccmvuvndxj^ offi^, as used in R. p.. i«. 
regard to courts-martial, execution of sentences, 
and powers of commanding officer, means in 
regard to any person, the officer whose duty it 
is under regulation, or by custom, to deal with a 
charge against that person. 

In other cases the term is not so restricted, q. r., sec 
and means an officer in the chain of command. '' "*'■ 
which extends from the highest authority down- 
wards. 



258 



CHAPTEE IX. 
sryopsis of parts of the reserve forces 

ACT, 1882; TtiE MILITIA ACT, 1882; THE 
ARMY ACT, 1881. 

(45 and 46 Vict c. 48.) 
RESERVE FORCES ACT. 

This Act is a consoMation, with a few altera- 
tions, of the previously existing enactments with 
respect to the army and militia reserve forces. 
It came into operation on the 1st January 1883. 



Establisli- 
meut of 
army re- 
serve. 
R. F. A. I 

sec. o. 



Part L — Army JReserve. 

Army reserve is to consist of two classes :- 
Class I. — Number is to be settled from time to 
time by ParKament ; liaile, when called out, to 
serve anywhere; to consist of men who, having 
served in the regular forces, have been transferred 
to the reserve, or have been enlisted or re-engaged 
for the reserve. To establish a supplemental re- 
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serve, the first-class may be divided into two divi- 
sions, and in that case men in the second division 
are not liable till the whole of the first division 
have been called out. 

Class IL — Nurrvber to be settled from time to 
time by Parliament; liable when called out to 
serve at home ordy; to consist of out-pensioners, or 
men who have served in the regulars not less 
than their full term, and have been enlisted or 
re-engaged for the reserve. 

Every man who is not transferred to the army r. f. a., 
reserve must enter by enlistment or re-engage- 
ment. 

Eeserve can be called out in aid of civil power caiied out 
by a Secretary of State, or by any commanding civii power, 
officer in any town or district on a written ^^s.^' 
requisition of a justice of the peace ; in Ireland 
by the Lord-lieutenant. 

An army reserve man, whether otherwise sUbfect Punish- 

luent. 

to military law or not, who commits the follow- R. f. a., 

^ ' sec 6. 

ing offences, is liable to be taken into military 
custody, and to be tried by court-martial under 
the Army Act, or to be tried by a court of sum- 
mary jurisdiction : — 

1. Fails, without reasonable excuse, on two 
consecutive occasions, to comply with regula- 
tions with respect to payment of the Army Re- 
serve. (Certificate of paymaster is made legal 
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evidence of absence when a reserve man fails to 
appear at place of payment.) 

2. Fails, without reasonable excuse, to attend 
at any place when required under this Act. (A 
certificate signed by the officer present at such 
place for inspecting or other purpose, is l^al 
evidence of such non-attendance.) 

3. Uses threatening or insulting language, or 
behaves in an insubordmate manner, to any per- 
son who is in the execution of his office, and 
who would be his superior officer if he (the re- 
serve man) was subject to military law. 

4. Fraudulently obtains pay or other sum of 
money contrary to regulations. 

5. Fails, without reasonable excuse; to comply 
with regulations. 

If a reserve man commits any of above of- 
fences, or the offence of personation, in presence 
of any officer, that officer may order such man, 
in lieu of being taken into military custody, to 
be taken into custody by any constable, for the 
purpose of being dealt with by civil power. 
^r... Reserve men are exempt from parish offices. 

Fart II, — Militia ReseiTe. 

JJUJ^"' Militia Eeserve is established. The number 
xec. k ' is to be settled from time to time by Parliament. 
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Secretary of State may enlist such militiamen 
from time to time as are willing, not exceeding 
the prescribed number (if any) out of any par- 
ticular corps. 

Term of service six years, or for remainder of service, 
the man's militia service. A militia reserve man sec. 9. 
re-engaged in the militia, may also be re-engaged 
in the militia reserve for the same period. 



Part III, — General, 

Army reserve men are liable to be called out General, 
for training within the United Kingdom for a R. pa.,* 
period of twelve days, or for twenty drills, and 
militia Reserve men for fifty-six days, which will 
be in substitution for the annual training to 
which they are liable as militiamen. 

When called out for training, reserve men may 
be attached to regular or auxiliary forces. 

In case of imminent national danger or great permanent 
emergency, her Majesty can by proclamation call r. p. a., 
out the reserves, or either of them, on permanent 
service, and the Secretary of State may direct 
from time to time what particular men are to 
be called out. If Parliament is sitting, the 
occasion must first be communicated to that 
assembly; if not sitting, the occasion must be 
declared in Council, and notified by the procla- 
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• 

mafcion. Her Majesty can in the proclamation 
give power to Secretary of State to give, revoke, 
or vary such directions, as may be necessary. 
Assembly of If, whcn rcscrvcs are ordered to be called 

Parliament. 

R. F.A., out, Parliament is not sitting, and will not as- 

sec* i!}> 

semble for ten days, a proclamation must be 
issued for the meeting of Parliament within 
ten days. 
Punishment If a rcscrve man fails to attend if called out 

for absence. 

R. F. A., (yfi perToaneTit service or in aid of the civil power, 
he can, whether otherwise subject to military 
law or not, be tried by court-martial, and can 
be found guilty of deserting under sec. 12 Army 
Act, or of absence without leave, under sec 15 
Army Act. 

If a reserve man fails to attend if called out 
for annual trainijig, he can only be tried by 
court-martial for absence without leave under 
sec. 15 Army Act. 

Instead of trial by court-martial, the reserve 
man may be tried for the above offences by a 
c^rt o/™.,y j„ri«ii»aon, a.d in .., L 
he may be taken into military custody. 

Punish- Sec. 154 of the Army Act, which deals with 

ment. 

R.F.A., the apprehension of deserters, is to apply to a 

"" reserve man 'who is a deserter or absent without 

leave. Any person falsely representing himself 

as a deserter or absentee from the reserve is 



RESERVE FORCES ACT, 1882. 263 

liable to imprisonment by civil court up to three 
months. 

The procedure on illegal absence of a reserve Procedure 
man is the same as for a soldier, under sec. 72 absence. 
of the Army Act, but the reserve man must *««. i9. 
have come up and become subject to military 
law and afterwards absented himself. A court 
nay be assembled twenty-one days after such 
absence, although the period during which the 
nan was subject to military law was less than 
tventy-one days, or has expired before the ex- 
piration of the twenty-one days. 

When a reserve man is absent when called out Record of 

illegal ab- 

foi training or permanent service, and remains sence. 
absent for fourteen days, record is to be made 
m the prescribed manner in regimental books, 
ani the record is conclusive proof of the fact of 
sudi absence. 

lotices to reserve men may be sent by post. Notices. 
or n the prescribed manner. Evidence of de- sec. 24. ' 
livey at last abode of reserve man of notice 
add]essed to him, is legal evidence that such 
notice was brought to his knowledge. Also 
publcation in the prescribed manner in the 
pariih in. which the last abode of the reserve 
manis situated, is sufficient notice to that man, 
even should a copy not be served on him. 

Constables, overseers, and inspectors of the 
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poor are required to serve notices and conform 
with orders and regulations under the Eeserve 
Forces Act, and a penalty is imposed for default 
— namely, a fine not exceeding £20 if convicted 
by civil court. 
Trial. The provisions of the* Army Act as to the 

sec. 26. ' trial ^ of offences before military and civil tri- 
bunals are to apply to offences under the Eeserv« 
Forces Act. 

The Act applies, for purposes of arrest, trial, 

and punishment, to the Channel Islands and tie 

Isle of Man.* 

jurisdic- An offence cognisable both by a court-martiil 

R. F. A., and by civil court cannot be tried by both, hit 

sec. 2tf. •' J 9 

may be tried by either, aa prescribed by regua- 
tion. Proceedings may be instituted asainst m 
offender, whether his Lrve service hJ expiBd 
or not, within two months after the time at whch 
his offence becomes known to the officer who las 
power to order trial, if the offender was appe- 
hended at that time, and if not, then within ;wo 
months after the time at which he was ap>re- 
hended. 

^ Includes arrest, trial, punishment, and summary doling 
with case by commanding officer. 

^ These two places are not included in the term Uiited 
Kingdom, within which only the reserves can be called oTt for 
training, and within which only the second-class reserve are 
liable to serve. 
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The provisions contained in sees. 163 and 164 Evidence 
of the Army Act as to documentary evidence, sec. 27. * 
are extended to proceedings under this Act. 
Evidence of civil convictions can be produced 
against a reserve man even when he is not 
subject to miUtary law. 

Definitions are very similar to those of the R-p. a., 

•^ sec. 28. 

Army Act. 

Sec. 29 deals with repeal, and certain necessary R. p. a., 

sec. J!a» 

provisions to connect the old law with the new 
Act. The whole of the Eeserve Force Act, 1867, Repeal, 
and the Militia Eeserve Act, 1867, are repealed, 
and the fragment left unrepealed of the Army 
Discipline Act, 1879, and various other fractions 
of Acts relating to reserves. 

Offences of reserve men against this Act, r. w.. 

. Jan. 1883. 

which are cognisable both by court-martial and Q.R.,8ec.vi. 

^ ^ par. 136. 

by civil court, cannot be tried by the latter until 
sanction has been obtained in writing from an 
officer who has power to direct the oflFender to be 
tried by court-martial, or higher authority. A 
reserve man who enlists in the regulars is to be 
dealt with under sec. 33 of the Army Act, not sec. 
13, and will generally be relegated to the reserve. 

N(](U. — Men of the Army Reserve are not allowed to quit 
the United Kingdom, or to proceed to sea without obtaining 
permifiaion from the commanding officer of their regimental 
district. Regulations under Ai*my Act, sees. 78 and 90 ; 
Army Form D, 420. 
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Punish- 
ment for 
irregular 
enlistment. 
M. A., sec. 
10. 



Militia Act, 1882. 

This Act re-enacts, with certain modifications 
rendered necessary by recent changes in law 
(Eegnlation of the Forces Act, 1881, and Army 
Act, 1881), the MiUtia Act, 1875, which had 
consolidated divers enactments applicable to the 
militia. It came into force on January 1st, 
1883. 

A person guilty of the following offences, 
whether otherwise subject to military law or not, 
is liable to be taken into military custody, and to 
be tried by court-martial, under sec. 32 or 34 of 
the Army Act, or to be tried by civil power.^ 

(1) Enlisting in the militia, after having been 
discharged with disgrace^ from her Majesty's 
forces, or from the navy, without declaring the 
circumstances of his discharge. 

(2) Is concerned, when subject to military law, 
in enlistment for militia of any man, when he 
has cause to believe that such man, by enlist- 
ing, commits an oflFence against the Army Act. 

^ As a rule, offences under this section will be dealt with by 
court-martial. They are to be referred to the general officer 
commanding, who may decide either way. Militia Regula- 
tions, 1883, par. 224. 

^ Discharge with disgrace has the same meaning as in the 
Army Act. 
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(3) Wilfully contravenes, when subject to mil- 
itary law, any acts, orders, or regulations relating 
to enlistment of militiaman. 

Militiamen may, subject to prescribed condi- Enlistment, 
tions, enlist in the regular forces, and in do- forces. 

^ M. A., sec. 

ing so are deemed to be discharged from the i^- 
militia. 

Preliminary training of recruits is not to ex- Preliminary 

training. 

ceed six months ; they may be trained by persons m. a., sec. 
belonging to the regulars or mmtia. This is in 
addition to the annual training. 

Annual training is to be for not less than Annual 
twenty-one, or more than twenty-eight days in m. a., sees, 
one year ; but her Majesty in Council may ex- 
tend this term to fifty-six days, or reduce it to 
such time as may seem fit, or dispense with the 
annual training altogether. 

In case of imminent national danger, or of Embodi- 
great emergency, her Majesty in Council, by proc- m. a, sec. 
lamation (the occasion being first communicated 
to Parliament, if sitting, or declared in Council, 
and notified in the proclamation, if not sitting), 
may order the militia to be embodied. Under 
the proclamation, a Secretary of State may, from 
time to time, give such directions as may be 
necessary. 

If, when her Majesty orders the militia to be 
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^ embodied, ParUament is not to assemble within 

^S.^' ^"^ ^^^' ^ proclamation calling Parliament to- 
19. ' ' gether is to be issued. 

Notice of Notices of time and place of annual training 
pSSs^of^ or embodiment are to be served to each person, 
M. A., sees', within reasonable time of the date fixed, either 

21, 22. 

through the police or through the post ; and also 
such notices must be published in the prescribed 
manner in the county or area to which the corps 
belongs. Evidence of the delivery of a letter 
containing a notice at the usual abode (which is 
that stated in his attestation, or subsequently 
notified) of a militiaman, is evidence that such 
notice was brought to the knowledge of the man. 
Further, the publication of notice in every parish 
in the county to which a corps belongs is suffi- 
cient notice to every man of that corps, even if a 
copy of such notice is not served upon him. An 
overseer of the poor or constable is liable to a 
fine of £20 for not conforming with the orders 
and regulations in force with respect to the ser- 
vice of notice. 
Punishment A militiaman, whether otherwise subject to mill' 

for non- 

M*A.^ Mc** ^^^ ^^^ ^ ^^^' ^^^ ^^^^^ ^ appear without rea- 

^' sonable excuse, at the time and place appointed 

for emhodimenty is liable to be tried for desertion 

under sec. 12 Army Act; if only ior preliminary 

or annwd trainmg, to be tried for absence, under 
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* sec. 15 Army Act; or he may be tried by civil Deserters or 
court, and, in any case, can be taken into military m. a., sec. 
custody.^ 

Sec. 154 of the Army Act, which deals with 
the arrest and committal of deserters by a court 
of summary jurisdiction, is made to apply to 
miKtiamen who are deserters or absentees. 

Fraudulent enlistment under the Militia Act Fi-auduient 

. . ij xi_ J! n • no enlistment 

consists of the folio wmg onences : — or raise 

Answer. 

(a) When, belonging to the militia, when em- m. a., sec. 
bodied, without fulfilling the conditions enabling 
him to enlist or enter, enlists or enters any of 
the auxiliary or reserve forces, or navy. 

(6) When, belonging to the reserve forces, called 
(nit, or to the yeomanry or volunteers, on a^itual 
mUitary service, without having fulfilled the con- 
ditions enabling him to enlist, enlists in the 
militia. 

The lesser crime of making a false answer is the 
same as in the text above, omitting the words, 
when embodied, called out, and, on actual military 
service. 

A person who commits either of these offences, 
whdher otherwise subject to military law or not, 
may be taken into military custody, and may be 

^ If there is no special reason for dealing with the case by 
court-martial, it should be dealt with by civil court. Militia 
Regulations, 1883. See also note, p. 271. 
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Liability of 
deserter to 
farther 
service. 
M. A., sec 
27. 



tried either by court-martial or by court of sum- 
mary jurisdiction.^ In the former case, he is to 
be tried under sec. 13 Army Act for fraudulent 
enlistment, and under sec. 33 Army Act for false 
answer ; in the latter case he is liable to three 
months' imprisonment. 

An attempt to commit either of the above 
ofifences is provided against in a similar manner, 
except that the punishment by court-martial is 
limited to imprisonment, and by court of sum- 
mary jurisdiction to one half the punishment 
authorised for the full oifence. 

A militiaman who is delivered into military 
custody, or committed by a civil court as a de- 
serter or absentee, or is convicted thereof, or is 
dealt with by commanding officer for that offence, 
is liable — 

(a) If he has not completed his preliminary 
training, to attend the whole of the prescribed 
period, without any deduction. 

(b) If his absence from annual training has 
amounted to fourteen days in any one year, he is 

^ As a rule, offences against sec. 26 should be tried by civil 
court ; but cases are to be referred to the general officer com- 
manding, who has power to decide as he thinks fit. Militia 
Regulations, 1883, par. 224. In all cases, however, where a 
militiaman is found serving in the regulars, and there is no 
objection to his retention in the army, punishment may be 
dispensed with, the required stoppages only being imposed* 
See also note, p. 271. 
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* liable to serve, after the expiration of his term of 
militia service, an additional year for each year 
in which he has been so absent. 

(c) If he was embodied at the time he com- 
mitted the offence, or afterwards, he is liable to 
serve for an additional period equal to the time 
between date of committing the offence and his 
apprehension or surrender. 

An offence cognisable both by court-martial m. a., sec 
and civil court cannot be tried by both, but may 
be tried by either, as fixed by regulation.^ Pro- 
ceedings may be instituted against an offender, 
whether his militia service has expired or not, 
within two months of the time at which the 
offence becomes known to his commanding 
officer if he was then apprehended, and if not, 
then within two months after the time at which 
he was apprehended. * 

Note to MUUia Act. — ^The law as to the trial of a militiaman 
for desertion, and fraudulent enlistment^ appears to require 
some explanation. 

When a militiaman becomes subject to military law, he is 
liable in all respects like a regular soldier (Army Act, sec. 178); 
but as he is only so subject at certain stated tunes, the above 
enactments are necessary to punish ofifenders when they are 
not triable under the military code as regulars. 

(1) A militiaman who fails to appear, without reasonable 

^ A militiaman cannot be tried by civil court, until sanction 
has been given by his commanding officer, or some superior 
authority. Army Circulars, 1883 (8). 
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excuse, at the plioe for training, cannot be tried for desertion, 
but onlj for the leaser crime of abaenoe without leave ; but if 
the militiaman luu come up, and thereby rendered himself lia- 
ble to military law (Army Act, aec. 176), and has afterwanU 
absented himself, under such drcumstances as would in the 
case of a regular soldier constitute desertion, he may be tried 
for that offence under Army Act^ sec. 12, because, as has been 
mentioned, when subject to military law, he is treated in every 
way as a regular soldier. 

(2) A militiaman cannot be tried for fraudulent enliBtmemi, 
unless he was embodied at the time he conmiitted the offence ; 
under any other circumstances a similar offence can only be 
tried as making a false answer on attestation. The explana- 
tion of this is that, although a militiaman, when subject to 
military law (as he is when out for training), is liable generally 
like a regular soldier, yet, since the crime of fraudulent enlist- 
ment is specially defined for a militiaman in the Army Act, 
sec. 13, and in the Militia Act, sec. 26, and as a militiaman 
when not embodied does not come within either definition, he 
cannot, under such circumstances, be tried for fraudulent 
enlistment. This liability, however, is not of much practical 
importance, because as a rule trial is dispensed with in these 
cases. — See note, p. 270. 



SYNOPSIS OF SECTIONS OF THE ARMY ACT NOT 
MENTIONED ALREADY IN THIS WORK. 

Sec. 71. Power to her Majesty to make regu- 
lations as to persons to be invested with com- 
mand, and mode in which such command is to 
be exercised. 

Sec. 132. Governors of prisons, or persons in 
charge, of police stations, are bound to receive 
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prisoners sent them in pursuance of the Army 
Act; they are also obliged to take over from 
military custody any soldier, for a period not 
exceeding seven days, on a written order from 
a conmianding ofl&cer, the object being to pro- 
vide for the safe keeping of prisoners during a 
halt on the march. 

Sec. 133. Power is given to Secretary of State 
and Governor - General in India to set apart 
buUdings as military prisons, and parts of build- 
ings as public prisons for soldiers — example. Mill- 
bank. It is also made lawful for Secretary of 
State to make regulations, which must be laid 
before ParUament. for military prisons, including 
infliction of corporal punishment, not exceeding 
twenty-five lashes, for certain offences committed 
by prisoners. In cases of suspicious death in 
a military prison in India, an inquest must be 
held. 

Sec. 134. Soldiers are not to be confined longer 
than absolutely necessary in a prison which is not 
a military prison in India or colonies. 

Sees. 166, 167, and 168 are the sections ordi- 
narily inserted in modem Acts of Parliament 
for the recovery of fines, and the prosecution of 
offences, before justices of the peace, police magis- 
trates, or, in Scotland, sheriffs, who are all re- 
ferred to as a court of summary jurisdiction. 

s 
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Sec. 169/ P<Wfcr is given to Governor-General 
of India to reduce any fine, and also to declare 
the equivalent local currency. 

Sec. 170 provides for protecting persons act- 
ing under the Army Act. An action against 
such persons must be instituted within twelve 
months of the neglect or default complained 
of.i 

Sec. 171. Hxerdse of powers vested in holder 
of military office. — The power held by one per- 
son may be exercised by another for the time 
being authorised according to the custom of the 
service. The object is to prevent legal difl&culty 
in the usage of the army in delegating authority 
from one person to another. 

Sec. 172. Provisums as to warrants and orders 
of military atUhorities. — Orders may be issued 
by any officer authorised in that respect. Ex- 
ample — An order by the commander-in-chief 
may be issued by the adjutant-general; by a 
general or commanding officer, by his aide-de- 
camp or adjutant, &c. 

An order is not invalid because it deviates 
from the prescribed form. 

# 

^ An acbion might be brought, for inetance, against a mem- 
ber of a court-martial for acting without jurisdiction, or in 
excess of jurisdiction. 
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When a prisoner in military custody is delivered 
for conveyance to the commanding oflBlcer of a ship, 
the order of the military authority is sufficient 
warrant for the latter to keep him in custody. 

Sec. 174. Licences of canteens. — The section 
empowers two justices to grant these to persons 
holding canteens under the authority of a Secre- 
tary of State or the Admiralty. 

Sec. 185. Special provisions as to prisoners and 
prisons in Ireland. — Powers of Secretary of State 
in this respect are vested in Ireland in the 
General Prisons Board. 

Sec. 191. Commencement and duration of Act. 
— ^Any reference in any Act, regulation, &c., to 
the Mutiny Act, or Articles of War, or to the 
Army Discipline and Eegulation Act 1879, will 
be deemed to refer to the corresponding sections 
of this Act. 

Sec. 192. Application of Act. — The Act 
applies to all soldiers, with certain exceptions. 
The terms of enlistment, being a species of con- 
tract between the sovereign and the soldier, can- 
not be altered without consent. A soldier, there- 
fore, who enlisted before the commencement of 
this Act serves practically imder his old contract 
as regards reckoning and forfeiture of service, 
transfer to reserve, discharge, &c. But on re- 
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eDgagement, extension of army service, or on his 
own consent, he comes under the new Act. For 
details, see the Act. 

Sec. 193. Repeal. — The whole of the Army- 
Discipline and Regulation Act 1879 is repealed, 
and parts of several other Acts. See the sec- 
tion. 
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FORMS OF CHARGES. 

STATEMENT OF OFFENCE. 

Offences in respect of Military Service. 

Section 4. 
/a garrison. 

( a guard. 

nb^Usinff^ fa governor \ /a garrison "j which it 

^ ''j|°~| I compel) a commanding (shamefully (abandon J a place 'was his 
eans rjiniiig^ •\ officer f *® < deliver ^P j * Post (duty to 

^ \[or other person] ) (a guard J defend. 

{anns ) 

ammunition [-in the presence of the enemy, 
tools ) 

(3».) ^»«'g7^^J^^ }i»ndi»g a flag of truce to the enemy. 

(arms, 
ammunition, 
supplies. 

(46.) Knowingly | pJjSSii^g^ }*" ^^^^ ^^^ ^^^ * prisoner. 

(6.) When a prisoner of war, voluntarily •[ ^^^ ^**^ } the enemy. 

(6 ) Knowingly doing, when on active service, an act ( her Majesty's forces. 

calculated to imperil the success of ( part of her Mi^jesty's forces. 

(7.). Misbehaving ( before the enemy in such manner as to show 

Inducing others to misbehave ( cowardice. 
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Section 5. 



(1.) When oji active service, without ( in order to lecnre prisoners, 
orders from his superior officer, < in order to secure horses, 
leaving the ranks ( on pretence of taking wounded men to the rear. 

( by want of due precaution. 
(8a.) When on active service, being taken prisoner •{ through disobemence of orders. 



\ 



through wilftil neglect of duty. 



(81!).) After being taken prisoner when on active service, failing to rejoin her Majesty's 
service when able to rcjjoin the same. 

auinomy ( sending a flag of truce to ) 

/ by word of mouth \ gpr^^jn. reports ^ 
(6.) Wb» on ««« wrrlce. ] J," *,^'»| [ 2i'L"J;^."2.?r f SS^n-tocy. 



Section 6. 

(t A.) [When on active service,] leaving his commanding officer to go in search of plunder. 

guard \ 

11 



I 



(IB.) [When on active service,] leaving his^ Pj^.^* ^'^offlcer.*'''^*" ^"""^ ^*' '''^'*'''' 

( post ) 
(Ic.) [When on active service,] forcing a safeguard. 

(Id.) [When on active service,] | {^^^fA } a soldier when acting as sentinel. 

X the provost-marshal 
I an assistant provost- 

(laa.) [When on active ser- ) ^J^JS^*^ \ IXtUj.^^ ) under f ^JU"^' 

Vice.] impeding ^ f„r^eommissioned|a"uroHt?^ 

I officer 
^ [other person] 

(UM [When on active / i^A?Sirnt piSJS^^^ 

SIl^5\rra ,-^t^^ |»sin«l-der fthjpro- 

ing to assist in< ;^„n?S!L„i„i«„«^ 1 ffXlv^ 

the execution of) *^flfiw Uuthority ) (marshal. 

his duty V [ot^r perwn] 

(Ira.) [When on active service,] doing violence to ( provisions ) *^ ^v- #^./.<^. 
a person bringing \ supplies ;«>*"• i^^rces. 

(iKft.) [When on active service,] ( -._^-,^-i„ ) ^* «_ i«i,«wf.«* ^t ( the country in 
'committing an offence^ P'JP^^y hnJfJSHtnMS M "^^^^ he was 
against the | person | of a resident in | aerving. 
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{discharging firearms \ 
drawing swords I *„f«-*ift--ii- /'in action. 
beaUng drums VocaStonSL fidse J ""^ *^« "»''®^ 

making signals / iS^ J *° *^« ^«1<*- 

using words I »*»r™» \ieUewhen.} 

[any means whatever}) 

(lia.) [When on active service,] treacherously J £i^if_-_j ) to a person not entitled 
'^ ,„.kl»g known th. iSiSJXil toiSeiveit 

(lib.) [Wb^n on active service J treacherously f^l^^^^ )diiferent firom what he 
K'^^^K* 1 countersign) "c^ived. 

^^''■^ ^^ti^e****) detaining \ *'**?i!?'^,i?JS ) nmvi«»n«, ( proceeding 

lar^ ; /detachment) »P«*^* ^ 

(iK.) When a soldier acting ) sleeping on his post. 

as sentinel [on active > being dbrunk on his post. 

service,] ) leaving his post before he was regularly relieved. 



to the 
forces. 



(2a.) ByJ 



/'discharging firearms 
I drawing swords 

beating drums 

making signals 
I using words 
\[any means ivhatever] 



negligently jS^^^i mkrch. 

^f^^iur^*. ) in tte fieS: 
false alarms (f^j^,^ 3 



{parole ) 

watchword [-to a person not entitled to receive It. 
countersign ) 

2b6.) ^hout g^ and snfllclent f PYtchword Idlfferent ftom what he received. 
»* "*o (countersign) 

Mutiny and Insubordination. 
Section 7. 

/Canainff ^ C regular forces, 

(1.) i ConspiSng with other [ * "fSj^'^y I in /orees belonjgig ) reserve forces. 
1 peSons to cauM ) ^^^^^^ / to her Majesty's | «nxili"T forces. 

C regular forces ^ 
(2a.) Endeavouring to seduce a J reserve forces f jl.^„ «n-«*«««* *^ v— 'u^t^^*„ 
person In her Majesty's ) auxiliary forces f ^^"^^ allegiance to her Majesty. 

(navy ) 

C regular forces \ 
{2b.) Endeavouring to persuade a ) reserve forces ( . . . <„ ( a mutiny, 
person In her Mi^osty's J auxiliary forces [ ^ J*' ™ \ sedition. 

(navy ) 

{regular forces, 
navy. 



280 MILITARY LAW. 



(86.) Beljg pre«nt at^jnd not |. ,,^ belonging (J2S^ l^'. 

uLi^nt J actual sedition f to her faoziliary forces ^ 



vnavy. 

CAilinfftolnfonn 
witEout delay 
his commancU 

Section 8. 

(Striking ) 

(I.) •< Using violence to >his saperior officer, be^ng in the execntion of his office. 
( Offering violence to ) 

(striking ) 

(2a.) [When on active service,] •< using violence to >his superior officer. 

( offenng violence to ) 

(25.) [When on active servicej using | lnflSwHin«t.A [language to his superior officer. 

Section 9. 

(1.) Disobeying, in such manner as to show a wilful defiance of authority, a lawfhl 
command given personally by his superior officer in the execution of his office. 

(2.) [When on active service,] disobeying a lawful command given by his superior 
officer. 

Section 10. 
(refhsing to obey \ 

0.) Whe„concn,«lln.ft.y, SJ^-^lence to "jSr ""' """^ "•" '°*° 

V offering violence to/ 

(Striking ) 

(2.) < Using violence to >■ a person in whose custody he was placed. 
( Offering violence to ) 

(8.) Bosiirting an e»ort whOM dntjr It w« { ^J JPPJ^»'{„''J^e. 

{barracks, 
camp, 
quarters. 

Section 11. 

(general ) 
garrison Vorderi. 
[other] ) 



Desertion, Fraudulent Enlistment, and Absence without Leave. 

Section 12, 

, V f JSl!®° on JM^Wve service,] ^ deserting her Majesty's service 
^l-> |^^J?i^°f" *'"**" '°' «^"^« I attempting to dSert her Mi^esiy's service. 
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Section 13. 
(1.) and (S.) Fraudulent enliatment 

Section 14. 
(1.) Assiating a person sutject to military law to desert her Mi^esty's service. 



*v A ^ (ot a personal ?^7!°«'*®**<'«*?^**«°°^°»*°<^^offlcer. 

desSrSSn 1 mUitary law, f SoPfi"" toV»»*«°ding fappre- 
deseraon ^ notforthwlthj '^;^ ^| deserter J headed. 



Section, 15. 

(la.) Alisenting himself without leave. 

(2a.)BWli»gto.pp..-.tth.pl«eof{P^»^„^}»P^^ »» •"» comm«,di„g 

(26.) Without leave, before he wasTe-f parade ) appointed by his commanding 
lieved, going from the place of ( rendezvous ) officer. 

(2c.) Wi^out urgent necessity, quitting the ranks. 

(3.) When in camp ) h«i„„ ( flT«d Jw | general ] orders, without a pass or 

written leave Item his 
commanding officer. 



I When in camp ) ^,,„„ (^^d ^^ ^'^ ) &^^^^ ) < 



(4.) Without leave from his comnuinding officer or due cause, absenting himself from 
school when duly ordered to attend there. 



Di^RACEFUL Conduct. 

Section 16. 

Behaving in a scandalous manner, unbecoming the character of an officer and a 
gentleman. 

Section 17. 

V X. V ( stealin.T; "^ 

.V ( When charged with); J® ??^ 1 of public ) money, J fraudulently (the 
V*') *( When concerned in p^rifj^" j of regimental /goods, ] misapplying?" same. 

; uuuuu J (embezzling ) 

I When chanr. \ i ^"*8 ^on- / stealing \ 



(^^?>J^')tl»ecare (of public ^^„^^ \ cemed in ( fraudulent \, 
C*-) ■'wt^^Ln >thedistriJofregi. fS25*/»-^ the \ misappli- V 

I Semed^n "i ^^^^^^'^ ^ mental) 8^*' ) conniving j catioS*^ ( 



V at the V embezzlement/ 

, blic f goods, wilfriUy 
the distribution ( of regimental ( damaging the same. 



M V ( When charged with ) the care j of public / goods, wilfriUy 

^ ' ( When concerned in ) 
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Section 18. 
(la.) Malingering. 

r.vx (Feigning ) disease. 
^^^•' t Producing f infirmity. 

r2a)WilfWlv4'°**°^*°«J^*°»««»'' /'theiX^toUnchotiierl'^fi* ^^^ ^^' 

^^■^^^^^^liiynriBgi another soldier, I ^^^^^ ^ T^iS^^' f vice. 

/oj. \ n.^^^^ v«.„.^if ♦« iw» f maimed ) by some person, with intent thereby to render 
(26.) (Jauslng himself to be | ^^^^ J- 'himsel/unflt for service. 

(Being wilfUly gmlty of mlscondnct. by) ^^ produced ^ .. 

,, V ) means of which misconduct f . j jj^vated I disease. 



r the property of < 



a comrade, 
an officer. 



I money •( (mess. 

fA^\ i Stealing / goods j belonging to a regimental-/ band, 

i**-; j Embezzling \ V (institution. 

1 public money. 
^ public goods. 

jthe property of {t^««,Sj^^^ 

(«.) Receiving knowing (stolen f to^ ]^^^^ ^ " ^^- \^J^ ^ 

them to be (embezzled, \ V *"''"'~ (institutioii. 

public money, 
^public goods. 

(5a.) Such an offence of a firaudulent nature as is mentioned in sub-section 5 of section 
18 of the Army Act, 1881. 

{a cruel ) 

an indecent [-kind. 
^ an unnatural ) 



Drunkenness. 

Section 19. 
(la.) Drunkenness on duty. 
(lb.) Drunkenness. 

OrFENCES IN RELATION TO PRISONERS. 

Section 20. 

(guard ) 
/•I \ Tsn,^^ *« »^».^.»^ «#« J picltet ([wilfully] releasing without proper authority a 
(1.) When in command of a-^ ^^^^^^ V' prisoner committed to his clia^. 

(post ) 

f9 \ ^ Wilfully ) allowing to escape f committed to his charge. ( keep. 

^ ' \ Without reasonable excuse i* a prisoner ( whom it was his duty to ( guard. 



APPENDIX. 



283 



Section 21. 



him to 



(2.) 



After hay- 
ing com- 1 
mitted a] 
personi 
to. the] 
custody 
of 



an officer, 

a non-com- 
missioned 
officer, 

a provost- 
marshal, 

an assistant 
provost- 
marshal, 



failing 

without 

U'easonablc 

cause to 

deliver 



at the time of) 
the commit- 
tal,orassoon 
as practica- 
ble, 

within 24 
hours after 
such com- 
mittal 



to the officer 
to the non- 
commission- 
ed officer 
^to the provost- 
marshal 
to the assis- 
tant-provost- 
marshal 



< 



(la.) Unn«»»«nydetatatag.prIsonerini3t,„^}»'S3!* '"^*** 

(lb.) Unnecessarily failing to bring a prisoner's case before the proper authority for 
investigation. 

/into whose 
custody the 
person was 
committed 
an account 
In writing 
signed by 
himself of 
the offence 
with which 
the person 
so commit- 
ted is 
charged. 

/ prisoner's name, 
prisoner's offence so flu* as known to him. 

name) of the officer l^^, ^^°"^ **^® 
rank}ofthe[,«r^]|Pj|^« ™ 

the written ^ "^ by whom the 

account f officer f prisoner was 
given him [[person] (* committed to 
by the / ) his custody. 



(8.) When in I 
CO m- 
mandj 
of as 
guard, 
&Uing 



as soon as he was 
relieved 

within twenty-four 
hours after a pri- 
soner was commit- 
ted to his charge 



to g^ve in 
writing 
to the 
officer to 
whom he' 
was or- 1 
dered to 
report, the ' 



/arrest, 
(1.) When in^ ^^j^^J^^'^*' I escaping 

. [(Other iaraful euOody, ] ) 



Section 22. 
( escj 



J prison, [* attempting to escape. 



Offences in relation to Pbopertt. 



Section 23. 



(1.) Conniving at the exaction of an exorbitant price for a j ^^^ >■ let to a sutler. 



I 



II 



a garrison \ /"com 

^""P (in which I maud. 
r i»e has J ai 

rlty. 



station 



Laying a duty / the sale of provisions ll>rought _ 

upon I the sale of merchandise ) into ) vg^onv [ ^^ ^^ J A^tho 

Taking an ad van-/ 

tage in respect \ the sale of ( provi- 

of I the pur--( sions 

Being interested I chase of ( stores 

in V 



for the use 
of some of 
her Majes- 
ty's forces. 
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Seetim 2i. 



his arms. 



/US arms. 

/ Ifslriiig away with by ( pawning j J{; ^^t!^ 
. . J Being concerned in J ^^^1 his SrtiWents. 
V'-^ j making away wlth^ dertnidaon j^ clothing. 

( by UoiA«^i«l UisnwmStalnc 



j aewruCTion j^,, clothing. 

\[oUierwiae} I j^j^ ^gimental neoessaries. 

I a hozse of which he had charge. 



(3.) Losing by neglect 



! his arms, 
his ammanltlon. 
his equipments, 
his Instnunents. 
his clothing, 
his regimental necessaries, 
a horse of wUch he had chsige. 






/'pawning 
(8.) Making away with by ^ JeiJjJctlon }" "^*^ decoration granted him. 

\lolhenffiBe] ) 

/ his arms, 
his ammunition, 
his equipments, 
his instruments, 
his clothing, 
r his regimental necessaries. 
(4.) WUftilly injuring \ a horse of wliich he had charge. 

^ /a comrade. 

j an officer, 
property belonging to •{ a regimental mess. 

j a r^mental band. 
\a regimental institution. 
^ public property. 

(5.) Ill-treating a horse used In the public serrice. 



Section 25. 



/made by him. 



pay list J *^ t^ -# 

(l.)lna(certlflcate< ^JSiltws. 

^•. I hlsdutyto 

l^H I Mcertalnthe 



knowingly making 
) being privy to the 
miDdngof 



{ 



a false statement, 
a fkaudulent statement, 
an omission with intent 
todefjrand. 



/«v (^®^'2\yf?®,'^?» .(making away withla document which /preserve 
(2.)^ and with^ Injure some^^j^ J » ' 

I intent to ( person, i ^/frin? 



faltering 



I 



it was his duty to ( produce. 



(8.) Where It was his official duty to make a declaxatlon respecting any matter, know- 
ingly maldng a fslse declaration. 
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(1.) Wben signing a document 
relating to 



Seetian 26. 
/ pay. I 

anns, 

ammunition, 

equipments, 

clothing, 

regimental 
. necessaries, 
( provisions, 

fnmiture, 

bedding, 

blankets, 

sheets, 

utensils, 

forage, 
V stores. 



leaving in blank a material part for 
which his signature was a voucher. 



(«•) ( ^HSf to*"'""} -"^^ ^ • "^ } *'"'' " "" ""»"*' t°{ ^i 



Section 27. 



accrsation to be 



a.) Making a ikk. «cu«.tlon .g.to.t{ f,»«^' l^^-X"* "* 

himself irronged, [ knowingly and wllftiUy suppressing | J m^JSii ftrt. 



(3.) Falsely stating to his 



( 



{desertion, 
fraudulent enlistment, 
desertion from the navy. 



commanding oHioerv served in &nd ('^ portion of the regular forces. 
XI.-*. x.^ V- J \ve eu m kuu i ^ pQ^lon of the reserve forces. 



that he had 



( dSI^ed from I ^S'Sjt^y" °' *^* "^"^""y forces. 



(4.) Making a wilftilly false f military officer ) in respect of the prolongation of far. 
statement to a (Justice ) lough. 



Offences in relation to Courts-Martial. 

Section 28. 

/I \ wi.i.n ^niir i Bummoued ) as a witness before a court • martial, making 

(1.; wnen amy -j ordered to attend f default in attending. 

{take an oath legally required by a court-martial to be taken, 
make a solemn declaxatlon legally required by a court-martial to be 
made. 

(8.) Refusingtoprodnceaf power Hegally required by a court-martial to be pro- 
document in hia ( control ) duced by him. 

(4.) Refusing when a witness to answer a question to which a court-martial might 
l^ally require an answer. 

(6.) Being guilty of contempt J ^*°8 \ threatemng f ^*njnia«e. 

of a court-martial by J d^ngimr i '^^ interruption ) in the proceedings of such 

\ ^ ( a disturbance | court. 
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Section 29, 



(1.) WaWlygvin^^ ^^^ ^ coart-martW. 

whoi Asum! r •ol«>n° d^ r ^fo» -! * co°rt ) aatbOTiMdby the Army Act, 1881, 

(an officer I to adminUter an oath. 



when exam- 
ined on 



claratlon ) 



OFFEircEs IN Relation to Billeting and Impressment of Cabbiaobs, &c. 

Sections 20, 31. 

For these see Bnles of Procedore, Appendix I. Cases under these sections very 

rarely occur. 



Offences in relation to Enlistment. 

SeUion 32. 

/dischsrged with disgrace from a /enlisting in the regu-\ 
(1.) After having J part of her Majesty's forces, J lar forces without f discharge, 
been j dismissed with disgrace from j declaring the dr-f dismissal. 

\ the navy, \ cumstancesofhis ) 

Section 33. 

(1, 2.) Haklns a wilftilly false answer to a question set forth in the attestation paper 
which was put to him by, or by direction of^ the Justice before whom be 
appeared for the purpose of being attested. 

Section 34. 

(I.) Being concerned in the enlist- f J^J*^ .. ) ■°Sf °?» ^,}^,,'^ circumstanced 
ment for service in the regu-J hadjresson- f that by enUsting he committed 
lar forces of a man when Se I jj^^^iv?) JJ^jf «»»«• "S*^** "»• ^^^^ ^^«*» 

(2.) Wilfully /the enactments of the Army \ /of soldiers 

con- J Act, 1881, (in a matter re-) enlistment) of the 

traven- \ [other enactmenta] r latlng to the j* attestation ] regular 

ing I the regulations of the service j \ forces. 



Miscellaneous Militabt Offences. 
Section 35. 
(I.) Using I S2loy2^' } ^°'*** ««««l*ng the Sovereign. 

Section 36. 



(1.) Without 
due 
antho- 
rity 




the numbers of 
the position of 



some forces 

some magazines of the 

forces 
some stores of the 
forces 
some prepars- ) 

tions for (operations ( of some 
some orders re- (movements ( forces 
latlng to ) 



at such time 
and in such 
manner as to 
haveproduc- 
ed efTeeta in- 
jurious to 
her Majes- 
ty's serrioe. 
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Section 37. 



^'■^ ^Z T^'{ t°.^l?S:? }l^J^l ^tiSSl, pay } «"« »"• '"» <»- 



Section 38. 



/Fighting 
, V J Promoting 
'' j Being Qoncemed 



jj^ ' Va duel. 
( Connlying at fighting) 
(2.) Attempting to commit sniclde. 



Section 39. 



/I \ f\^ •,^,vi{A.4^f/in \ /to deliver over to the "^ / 

^ '^ ?L?JJTioSolneglectingJ civil magistrate (an ofllcer J 

S??L I refusing 1 to assist in the lawful f a soldier 1 

*^^^' ^ ( apprehension of ) ( 



^accused of an of- 
fence punish- 
able by a civil 

{, court 



Section 40. 
/An act \ 

^^'^ \ DiwfiSer {•*<>**« prejudice of good order and military discipline. 
(Neglect j 



a-i.) 



\ 



Section 41. 

When on active service — 

In Gibraltar, ■ /treason 

In some place not in the United Kingdom I committing murder! 

or Gibraltar, and more than one hundred \ *^*"*"**"' e i *"»""!'*. 

miles as measured in a straight line from / 

any city or town in which he can be | 

tried by a competent civil court for the I 

offence, ' 



I 



the 6f--< manslaughter 
fence of J treaeon-^ony. 
Vrape. 



(5.) Committing*a civil offence— that is to say [state the offence according to English law, 
either using legal terma—e.g.f arson, larceny, larceny from the person, assault, 
robbery with violence, &c. ; or in ordinary language — e.gr., stealing, iivjuring pro- 
perty, setting fire to a house, &c.]. 



(1-8. 



1 



Negotiating 
Acting as agent j 
for ( 

Aiding 
Conniving at 



her Majesty's reg- 
ular forces. 



Section 155. 

^tha i^^ ) of a commission in her M^esty's regular 
I purchase \ forces. 

fof any valu- \ promotion in ' 
able con- / retirement 
sideration > l^om 
in respect | employment 
of any / 
any exchange made in man- 
ner not authorised by regu- 
lations made in pursuance 
of the Regimental Ex- 
changes Act, 1876, and in 
respect of which a 



in 

sum of ^ 
money 

[conai- 
dera- 
tion\ ) 






has 
been 



( given. 



received. 
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Form of Oath for Member of Ckmrt-Martial. 

Oath to " You, , do swear, that 

oour^roar-* 7^^ '^'^^ ^^ *^^ truly try the prisoner [or prisoners] 
*j*^- hefore the court according to the evidence, and that 

62. ' ' you will duly administer justice according to the 
Army Act now in force, without partiality, favour, 
or affection, and you do further swear that you will 
not divulge the sentence of the court until it is duly 
confirmed, and you do further swear that you will 
not on any account, at any time whatsoever, disclose 
or discover the vote or opinion of any particular 
memher of this court-martial, unless thereunto re- 
quired in due course of law. So help you God." 



Form of Oath for Judge-Advocate. 

Oath to "You do swear that you will not, unless it is 

vocate. ' necessary for the due discharge of your official duties, 
R. p., 2T. divulge the sentence of this court-martial until it is 
duly confirmed; and that you will not on any 
account, at any time whatsoever, disclose or discover 
the vote or opinion of any particular member of this 
court-martial, unless thereunto required in due course 
of law. So help you God." 
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Fm^m of Oath for an Officer attending for the purpose 

of Instruction. 

"You do sweaj that you will not divulge tlie oathto 
sentence of this court-martial until it is duly con- attending 
firmed; and that you will not on any account, at ^rinstruc- 
any time whatsoever, disclose or discover the vote or 
opinion of any particular member of this court- 
martial, unless thereunto required in due course of 
law. So help you God." 

Form of Oath for a Shorthand Writer, 

" You do swear that you will truly take down to Shorthand 
the best of your power the evidence to be given before ^"*®'- 
this court-martial and such other matters as you may 
be required, and will when required deliver to the 
court a true transcript of the same. So help you 
God." 

Fonn of Oaih for dn Interpreter, 

" You do swear that you will to the best of your interpreter 
ability truly interpret and translate, as you shall be 
required to do, touching the matter before this court- 
martial. So help you God." 

■ 

Form of Oath for a Witness, 

The evidence which you shalT give before this oath for 
court shall be the truth, the whole truth, and nothing R.*pr80. 
but the truth. So help you God. 

Where a person is permitted to make a solemn solemn 
declaration instead of being sworn, the form of declar- r;^p™28°"" 
ation is the same in each case as the oath, but sub- 
stituting " I, , do solemnly promise and 

T 
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declare that I " for " you, , do swear 

that you ; " and omitting the words, " So help you 
God." 

The declaration must be taken before some per- 
son authorised by the rules of procedure to admin- 
ister the oath. 

Form of Summons. 

Fomi of Suminona to a CivU Witness. 

To 
Whereas a court-martial has been ordered 

to assemble at on the day of 

18 , f or the trial of , of 

the regiment. I do hereby summon and 

require you, A B , to attend, 

as a witness, the sitting of the said Court at 

on the day of , 

at o'clock in the forenoon [and to bring 

with you the documents herein -after mentioned, 
namely, ], and so to attend from day 

to day until you shall be duly discharged, whereof 

you shall fail at your periL 

Given under my hand at on the 

day of 18 . 

(Signature) ' 

Convening Officer [or Judge-Advocate 
or President of the Court, or Com- 
manding Officer of the prisoner]. 
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EXAMINATION QUESTIONS FOR CAPTAINS. 

1. Into how many parts is the Army Act divided, and what 
are these parts ? 

2. Give, in brief terms, the persons subject to military law, 
as specified in the Army Act. 

8. When a person, not subject to military law, is guilty of 
any contempt towards a court-martial, by using insulting or 
threatening language, or by interrupting its proceedings, state 
your duty as president, and what further steps should be 
taken with reference thereto. 

4. What are the regulations as to the assembly of courts of 
inquiry (not such as are held for the purpose of determining 
the illegal absence of soldiers) as regards their composition, 
powers, and mode of procedure ? 

May the proceedings of such courts be given in evidence 
against an officer or soldier ? 

5. What special rules are enacted with respect to general 
and district courts-martial, as to their being convened ; their 
composition ; and power to try ofifences conmiitted by any 
officer or soldier? 

6. What are the powers and duties of a deputy - judge- 
advocate at a general court-martial? 

Has an officiating judge -advocate the same powers and 
duties as a deputy -judge-advocate ? 
By whom and how are such functionaries appointed ? 

7. What limit is imposed upon the right of " cross-examin- 
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ation " and " re>examination/' if a question is raised as to the 
reception of certain evidence ? State the mode of procedure 
for determining it. 

8. In what position does a soldier stand who has been tried 
and sentenced by court-martial, but whose sentence has been 
remitted, or when the proceedings have been quashed on 
account of their illegality? 

9. What is the procedure under the following circumstances ? 
viz.: — 

(1.) If a court-martial, after the commencement of the 
trial, is, by death or otherwise, reduced below the 
number named in the order convening the court. 

(2.) If, during the trial, the president dies or is otherwise 
unable to attend, and the court is not thereby re- 
duced below the legal minimum. 

(3.) Impossible to continue trial in consequence of the ill- 
ness of the prisoner. 

(4.) If court be dissolved, may prisoner be tried again ? 

(5.) In the case of equality of votes, whether on the " find- 
ing," " sentence," or " on any question " arising after 
the commencement of the trial. 

10. On the examination of the record of the proceedings of 
a court-martial, what are the several points on which the con- 
firming officer must satisfy himself ? 

11. How are the orders promulgated for the reassembly of 
a court-martial for the purpose of revision ? 

What rules are laid down for the guidance of the court 
under such circumstances ? 

12. Give a definition of the expression ''enemy," also of the 
expression " on active service," as applied to a person subject 
to military law. 

13. Why is a code of military law necessary? To what 
extent is it recognised by the civil authorities ? 

14. What are the regulations with regard to the punish- 
ment of the offence of drunkenness when committed by a 
private soldier? When is it allowable for a commanding 
officer to add confinement to barracks to any fine he may 
impose? 
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15. Give, very briefly, the rules for summary punishment 
made by the Secretary of State under the Army Act of 1881. 

16. What information should be given to a prisoner before 
being brought to trial ; and what assistance should be ren- 
dered towards preparing his defence ? 

17. State fully the duties of a court-martial before it pro- 
ceeds to the arraignment of the prisoner. 

18. Who is the prosecutor at a court-martial, and what are 
his duties ? 

19. What should the confirming oflScer do, if , in his opinion, 
the sentence were inadequate ? What would also be the re- 
sult if a court-martial, during its proceedings, had admitted 
illegal evidence? 

20. If the finding or sentence be sent back for revision, 
what should the court do? 

21. Define " hearsay " evidence. What objections are usu- 
ally raised against its reception, and in what cases would it 
be admissible ? 

22. In what form is the "finding" of a court-martial to be 
recorded ? What follows on a finding of " not guilty," and 
what, in all cases, becomes of the proceedings ? 

23. Can a military court-martial be convened on board a 
ship commissioned by her Majesty ? 

24. What special provisions are made, with regard to the 
punishment of warrant officers, by the Army Act of 1881 ? 

25. Give fully the powers of an officer commanding a de- 
tachment — as to summary punishments, and convening courts - 
martial ; also his powers on board a ship. 

26. What are the limits of time beyond which, according to 
the Army Act, military offences are barred from court-martial 
cognisance ? If any, state to what offences such would not apply. 

27. When an officer is charged with an offence under the 
Army Act, state explicitly the procedure to be observed. 

28. Explain fully whab is meant by a " charge-sheet." 

29. Before proceeding with a case against a soldier, what is 
the duty of the commanding officer ? What instructions are 
laid down for his guidance in regard to exemption from trial 
in certain cases of desertion or of fraudulent enlistment ? 
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30. What are the powers of a commanding officer in award- 
ing summskry punishment affecting a soldier's pay ? 

What are the rights of a soldier's appeal against such 
award? 

31. State what you know about courts of inquiry on illegal 
absence. 

32. What is the procedure at a court-martial when two or 
more prisoners are tried together, and any evidence is ten- 
dered by any one or more of the prisoners ? 

33. What is the duty of the president of a court-martial, 
or in his absence that of the senior member, when in conse- 
quence of anything arising while the court are sitting, the 
court are unable, by reason of dissolution or of the absence of 
the president, to continue the trial ? If the courl be dissolved 
before the finding, or in the case of a finding of guilty before 
the sentence, what effect would such have upon the proceed- 
ings and upon the prisoner ? 

34. What summary punishments may now be awarded by 
courts-martial ? 

Are the rules laid down in the Army Act in relation thereto 
to be observed by the Royal Marine forces ? 

35. If the sentence of a court-martial be informally ex- 
pressed, or if the punishment awarded by the court be in 
excess of the punishment authorised by law, state fully the 
powers vested in the confirming officer. 

36. What is the procedure where a court-martial find that 
either the prisoner is unfit by reason of insanity to take his 
trial, or that he committed the offence with which he is 
charged but was insane at the time of the commission thereof? 

State under what circumstances, if any, the prisoner may 
be tried by the same or another court-martial for the offence 
with which he was originally charged. 

37. Has the Army Act of 1881 of itself any force ? 

What is necessarily required to secure the constitutional 
principle of the control of Parliament over the discipline re- 
quisite for the government of the army? 

38. Under what circumstances is a soldier liable to be taken 
out of her Majesty's service ? 
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What are the liabilities of a soldier in respect to the main- 
tenance of his wife or children, legitimate or ill^timate ? 

39. By what tribunal may a person be dealt with who falsely 
represents himself to be a deserter or absentee without leave 
from the army or nulitia reserve ? 

To what punishment on conviction is such person liable ? 

40. To what punishment is a person subject to military law 
liable who commits either of the following offences ? viz. : — 

(1.) Unnecessarily detains a person in confinement without 

bringing him to trial. 
(2.) Or, fails taking his case before the proper authority for 
investigation. 
As prosecutor in such a case, what would you have to prove 
so as to enable the court to infer that the accused could have 
brought the prisoner to trial or his case for investigation ? 

On the other hand, if you were the accused, and the above 
facts proved, what would lie with you to prove in defence ? 

41. Give, in brief terms, a general outline of the rules of 
evidence on the following points, viz. : — 

(a.) Evidence as to character. 

(&.) What statements are admissible. 

(c.) Documentary evidence, primary and secondary. 

(d) Circumstantial evidence. 

(e.) Admissions or confessions as evidence. 

42. What rules are now enacted in respect of power as to the 
restitution of stolen property ? 

43. Define mutmy, desertion, lawful command. 

44. Is it competent for a court-martial to confront any two 
or more confiictmg witnesses? if so, how should it be done, 
and at what stage of the proceedings? 

45. Explain fully the law in respect to a witness at a court- 
martial reading his evidence, or referring to notes, whether 
made by himself or by others. 

What privileges have the opposite party in respect thereof ? 

46. In what position are officers of the militia and militiamen 
in respect of being subject to the Army Act ; also the perma- 
nent staff of militia regiments ? 

47. What is the procedure at a court-martial where a plea of 
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" guilty " is recorded on a charge ? also in the case where there 
are other charges in the same charge-sheet to which the plea 
recorded is "not guilty " ? 

48. What are the general rules laid down in respect to a 
prisoner having a person to assist him during his trial, whether 
he be a legal adviser or an officer subject to military law ? 

49. Into how many classes is the establishment of the army 
reserve divided, and of what do those classes consist ? 



QUESTIONS FOR LIEUTENANTS. 

50. Explain what is meant by the following expression as 
used throughout the Army Act — " Every person subject to mili- 
tary law." 

51. What exception is made to the rule that a person shall 
not be liable to be tried or punished for any offence triable by 
court-martial committed more than three years before the date 
at which his trial begins ? 

52. May a person who has been tried and punished by a 
court-martial for an offence, be afterwards tried by a civil 
court for the same offence ? Name any rule bearing thereon. 

53. Name in brief terms the several documents that may be 
used as evidence, either before a civil court or a court-martial. 

54. To what punishment are persons subject to military law 
liable, who are convicted by a general court-martial of any of 
the following offences ? viz. : — 

(1.) Deserts, or attempts to desert, from her Majesty's 
service. 

(2.) Persuades, endeavours to persuade, procures, or at- 
tempts to procure, any person subject to military 
law to desert from her Majesty's service ; 

(a.) If any such offence was committed when on active 
service, or under orders for active service ; and 

(6.) If any such was committed under any other circum- 
stances. 

55. What are the powers of a general court-martial with 
regard to awarding punishment for the following offences ? — 
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(1.) Disobeys in such a manner as to show a wilful defiance 
of authority any lawful command given personally by 
his superior officer in the execution of his office. 

(2.) Disobeys any lawful command given by his superior 
officer. 

56. State what privileges a soldier has the right to demand 
under certain summary awards by his commanding officer, and 
what these awards are. 

57. What is the regulation with regard to defining the 
periods of imprisonment summarily awarded by a command- 
ing officer? 

58. Name the offences only for which the words " disgrace- 
ful condttct " should be used in framing charges. 

59. Owing to force of circumstances, a court-martial becomes 
composed of an equal number of officers ; what is the law where 
there is an equality of votes ? 

How should a court proceed when the v^dict is one of 
acquittal ? 

60. Although officers sitting on a court-martial may belong 
to the same or to different corps, or may be unattached to any 
corps, and may try persons attached to any corps, state what 
officers are prohibited from sitting as px>esident or members. 

61. How should a soldier on furlough proceed who is de- 
tained by sickness or other casualty rendering any extension 
of such furlough necessary, whether he be in the locality of a 
garrison town or not ? 

62. What deductions may be made from the ordinary pay 
due to a soldier of the regular force ? 

After such stoppages, what residue must a soldier be 
allowed a-day? 

63. "Persons subject to military law." — State what offence 
would properly come under the head of "knowingly does, 
when on active service, any act calculated to imperil the suc- 
cess of her Majesty's forces, or any part thereof." 

64. What punishments may be awarded by general courts- 
martial for the following named offences ? — 

(1.) "Treacherously makes known the parole or watchword 
to any person not entitled to receive it ; or, without 
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good and sufficient cause, gives a parole or watchword 
different from what he received." 
(2.) Makes known the parole or watchword to any person 
not entitled to receive it ; or, without good and suf- 
ficient cause, gives a parole or watchword different 
from what he received. 
If there is any difference in the amount of award for each 
offence, explain the reason. 

65. For what period of service may persons be enlisted? 
What change of conditions of service may from time to time 
be made by the Secretary of State ? 

66. What are the regulations with regard to reckoning and 
to forfeiture of service by soldiers ? 

67. By whom and under what authority are the different 
courts-martial held ? viz. : — 

(1.) QeneraL 
(2.) Field General 
(3.) District. 
(4.) Regimental 
Who has the power to confirm the proceedings ? 

68. What steps should be taken when a soldier makes a 
confession of desertion or of fraudulent enlistment ? 

69. Under what circumstances may the written deposition 
of an absent witness be accepted by a court-martial ? 

70. Give a definition of the expression, " non-commissioned 
officer," more particularly as applied to the appointment or to 
the reduction of those holding lance rank. 

71. When a commanding officer determines to stop a soldier's 
pay for absence, state what constitutes a day to enable him to 
give such an award. 

72. Enumerate such penal deductions or stoppages of pay 
that may be made by sentence of courts-martial or otherwise 
from the ordinary pay due to a soldier of the regular forces. 

73. State when officers, soldiers, &c., are exempt from tolls ; 
also under what circumstances a soldier of her Majesty's regu- 
lar forces is liable to be taken out of her Majesty's service. 

74. In what manner does the Army Act limit the jurisdic- 
tion of regimental cuurts-martial 
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75. A detachment of the line is stationed at a place where a 
militia battalion is assembled for training ; is it legal to mix 
the officers, in order to form a regimental court-martial to try 
a soldier of the line ? Give reasons for your answer. 

76. Specify the full powers of punishment that a district 
court-martial possesses in the case of a private soldier. 

77. Under what circumstances, irrespective of the prisoner's 
right of challenge, is an officer disqualified from sitting on a 
court-martial ? 

78. What are the provisions of the Army Act, sec. 9, 
relative to the offence of disobeying the command of a su- 
perior ? 

79. A court-martial acquits a prisoner on all the charges 
against him ; does such finding require confirmation ? Is it 
liable to revision? State the provisions of the Act on this 
subject. 

80. Give a short explanation of the rule of evidence that 
" it is sufficient to prove the substance of the issue or charge." 

81. Private A. is found drunk and creating a serious disturb- 
ance in barracks, during which he has violently struck Private 
B. with his rifle ; he had been drunk a month ago, and also on 
two other previous occasions within the year. How may he 
be punished for the drunkenness ? He is in any case to be 
tried by court-martial for the rest of the offence. Give an 
outline of the charge. 

82. Explain fully the state of the law as to the application 
of the president's casting vote in decisions given by courts- 
martial. ■ 

83. State fully the jurisdiction of a regimental, a district, 
and a general court-martiaL What is the difference between 
a field general and a summary court-martial as regards powers 
and composition ? 

84. Give the regulations for the fines for drunkenness which 
may be awarded by a commanding officer. What is the maxi- 
mum fine a court-martial can award for this offence ? 

85. Define the expressions " commanding officer," " non-com- 
missioned officer," "superior officer," "reserve forces," "be- 
yond the seas," " military decoration," and " military reward." 
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S6. Under what circumstaiices can a soldier daim to be 
tried by court-martial, and before what court would he be 
arraigned? 

87. How should the summary punishment by a command- 
ing officer (both over and imder seven days), by the civil 
power, and by court-martial, be recorded? 

88. Under what circumstances would an officer be inelig- 
ible to sit on a court-martial? 

89. What is the procedure in case the prisoner (a) declines 
to plead ; (6) pleads "guilty " ; and (c), after having entered a 
plea of " not guilty," withdraws it and pleads "guilty " ? 

90. What should be the rank of the president of the differ- 
ent classes of court-martial ? What are his duties ? 

91. By whom are the wilaiesses before a court-martiiJ ex- 
amined, and how is their evidence taken ? How is the pres- 
ence of a civil or a military witness procured, either before or 
after the assembly of the court ? 

92. State, generally, what classes of documents are held to 
be legal evidence before a court-martiaL 

931 What do you understand by " forcing a safe-guard " ? 
To what punishment is a person, subject to military law, lia- 
ble, if he commits this offence ? 

94. What offences are classed under the head of " disgrace- 
ful conduct " ? What is the maximum punishment that may 
be awarded on conviction ? 

95. To what punishments are persons subject to military 
law liable who commit any of the following offences ? — 

(1.) Being concerned in any quarrel, fray, or disorder, re- 
fuses to obey any officer (though of inferior ruik) 
who orders him into arrest, or strikes, or uses vio- 
lence to any such officer. 

(2.) Strikes, or uses, or offers violence to any person, 
whether subject to military law or not, in whose 
custody he is placed, and whether he is or is not his 
superior officer. 

(3.) Resists an escort whose duty it is to apprehend him 
or to have him in charge. 

(4.) Being a soldier, breaks out of barracks, camp, or quarters. 
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96. What are the duties and powers of a commanding offi- 
cer as to — 

(1.) Investigation. 
(2.) Hearing of charge. 
(3.) Procedure. 
(4.) Disposal. 
(5.) Punishments. 

97. What is now the regulation with, respect to regimental 
courts-martial, — 

(a.) Convening. 
(6.) Composition, 
(c.) Appointment of president. 

(d.) As to trial of officers or grave offences, and power of 
awarding punishment. 

98. Courts-martial in general State fully the officers who 
may and who may not sit as president or members on courts- 
martial. 

99. You are in command of a detachment of troops in a 
country beyond the seas, and a report is made to you that an 
offence has been committed by a person subject to military 
law under your command. How would you proceed, and 
what are your powers in the matter? 

100. What constitutes the crime of " drunkenness on duty" ? 
In computing the amount of fines for drunkenness, what 
rules are laid down in respect thereof? 

101. How are billets obtained for officers, soldiers, or 
horses? What houses are exempt from having officers or 
soldiers billeted upon them ? 

102. State the procedure where a soldier makes a confes- 
sion of desertion, or of having committed some offence in re- 
lation to enlistment ; also, if at the time of the confession, or 
subsequently, he is charged with any other offence. 

103. You are acting as prosecutor at a court-martial : the 
prisoner in bar of trial pleads he is not a soldier, never having 
been attested : how would you proceed in order to satisfy the 
court, and for the removal of any doubts on the subject ? 

104. What are the rules to be observed with regard to the 
term of imprisonment awarded by a commanding officer, as to 
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oommencement and termination ? and what is the rule where 
a commanding officer has once awarded pimishment ? 

105. What is the general rule, as laid down, in regard to 
dealing with the crime of theft by a soldier f 

106. What is the rule to be observed in the following 

When a soldier is to be arraigned on a serious charge, and 
charges for minor offices are pending against him, or the cir- 
cumstances of the serious offence disclose minor offences. 

107. Would the fact of an officer who is disqualified from 
sitting on a court-martial affect his acting as judge-advocate ! 

Would a court-martial be invalid by reason of any invalidity 
in the appointment of the judge-advocate officiating at a trial ? 

108. What are the powers of a general or district court- 
martial in respect of deferred pay ? 

109. For what period may a person be enlisted ? 

What are the rules as to reckoning and forfeiture of the 
service of a soldier for the purpose of discharge, or of transfer 
to the reserve ? 

Under what circumstances may a part> or all such service 
forfeited be restored ? 

110. What is done in the case of soldiers who commit of- 
fences shortly before embarkation for foreign service, and 
who are sentenced to imprisonment, either by court-martial 
or by summary award of their commanding officer ? 

What general rule is laid down for the guidance of the 
officer commanding the troops on board, as to the disposal of 
court-martial prisoners on disembarkation at any foreign 
station ? 

111. Can a member of a court-martial be examined, under 
any circumstances, as a witness ? 

In the case of the prosecutor being a material witness before 
a court-martial, when should his evidence be taken, and why ? 

112. What are the regulations as to forfeiture of decora- 
tions, medals, annuities, and gratuities ? 

113. Where a person, subject to military law, has been 
tried and acquitted, or convicted by court-martial, or by a 
competent civil tribunal, what is the law with respect to a 
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second trial by either for the same offence, and what point is 
to be borne in mind with reference thereto ? 

114. With regard to crimes and punishments, what is the 
difference in the amount of punishment that may be awarded 
by general courts-martial for the same offences, if committed 
on active service, or not on active service ? 

Name some of the principal offences, and the penalties 
attached thereto. 

115. When a court-martial deems it necessary to award a 
sentence upon an officer of penal servitude or imprisonment, 
what rule is laid down for their guidance ? What effect would 
a sentence of penal servitude have upon a soldier ; and what 
may a court award in addition thereto ? 

116. What are the rules laid down in the Queen's Regula- 
tions with reference to the powers vested in the commanding 
officer of a detachment — 

(1.) As to awarding summary punishment ; 
(2.) The restrictions in reference thereto. 
(3.) What is expressly laid down for his guidance under 
certain circumstances ? 

117. What modifications are made in the application of the 
Army Act with respect to her Majesty's Indian forces ? 

118. Before a prisoner is arraigned on his trial, state fuUy 
the procedure to be observed. 

119. State the circumstances under which a soldier shall 
forfeit his pay. 

Give a definition of such absence as would entail a penalty 
of the kind. 

120. What are the powers of general or district courts- 
martial as to forfeiture of service for the purpose of fixing the 
rate of pension ? 

121. Give in brief terms the classification of the contents of 
the Army Act ; also, the principle adopted in classifying the 
strictly military offences. 

122. State fully the regulations that are enacted with re- 
spect to the custody (arrest, &c.) of persons subject to mili- 
tary law, when charged with offences punishable under the 
Army Act. 
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123. Give an explanation of the term " commanding officer/* 
as used in the sections of the Army Act of 1881. With what 
powers is such functionary vested in respect of dealing sum- 
marily with offences ? 

124. What procedure is to be observed by a commanding 
officer before convening a court-martial for the trial of an 
offender ? 

125. What are the rules laid down with respect to the 
powers of the confirming authority as to mitigation, remission, 
and commutation of punishment awarded by courts-martial ? 
After confirmation, by whom only can the punishment be 
mitigated, remitted, or commuted? 

126. To what extent is the application of the rules of evid- 
ence to courts-martial procedure limited ? 

127. Where a court-martial is of opinion, as regards any 
charge, that the facts which they find to be proved in evid- 
ence differ materially from the facts alleged in the statement 
of particulars in the charge, but are nevertheless sufficient to 
prove the offence stated in the charge, and that the difference 
is not so material as to have prejudiced the prisoner in his 
defence — how may the court act ? Or, if the court doubt, as 
regards any charge, whether the facts proved show the pris- 
oner to be guilty or not of an offence under the Army Act of 
1881 — state what course is open to them. 

128. State fully the proceedings at a court-martial on a find- 
ing of guilty, viz. : — 

(a.) What evidence should be taken. 

(6.) By whom, and how such evidence should be given. 

(c.) Who should not give it. 

(d) What privileges are allowed to the prisoner. 

129. What are the regulations as to the re-engagement and 
continuance of service of non-commissioned officers. Also, as 
to the prolongation of the service of soldiers in certain cases. 

130. What regulations are laid down for the guidance of 
courts-martial as to continuity of trial, and as to adjourn- 
ment? 

131. Give a definition of what is meant by "deferred 
pay"- 
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(1.) As to its issue. 
(2.) Rate. 

(3.) How, and under what circumstances, such may be for- 
feited. 

132. What are the regulations as to the assembly and pro- 
cedure of courts of inquiry other than that held in the case of 
illegal absence ? viz. : — 

(a.) By whom assembled. 

(6.) Composition. 

(c.) Instructions. 

(d.) Duty and power. 

(c.) Position and privilege of an officer appearing before it. 

(/.) In the event of the report of the court of inquiry re- 
sulting in the trial by court-martial of the officer or 
soldier whose conduct has been under investigation, 
to what are they entitled ? 

133. Where a court-martial is reassembled for the purpose of 
revision, either of finding or sentence, give fully the proced- 
ure in either case. Under what circumstances, if any, may 
the court then receive evidence ? 



EXAMINATION QUESTIONS FOR CAPTAINS. 

{To be ansTffered toith the aid of the authorised boohs.) 

134. Private A. B. is tried by a district court-martial for an 
offence committed while undergoing a sentence of imprison- 
ment, of which he has only done 52 days up to the date of 
his second trial. The offence for which he is being tried is 
one the court are desirous of awarding the full extent of im- 
prisonment in their power. 

Write a form of sentence that could legally be awarded. 

135. A man of the 1st class army reserve (not called out) 
enlists into the 75th Foot, at Chatham, on the 22d December 
1880. 

Frame a charge. 

136. Corporal A. B., of the 1st Foot, is tried, on the 4th 
April 1881, on the following charges : — 

U 
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Having deserted at Qosport, on the Ist January 1878 ; and 
havingi at the same time and phice, fraudulently misap- 
plied the sum of £6, public money intrusted to him. 

Point out and correct any error in the foregoing charges. 

137. Private B» having been absent without leave from the 
8d to the 6th April, on which day, between 5 and 6 P.M., he 
is taken into camp, drunk, by a civilian. On the 7th, he is 
brought before his commanding officer, and the following 
evidence is adduced : — 

Serjeant 0. states : "At 10 a.m. on the 4th April I called 
the roll ; the prisoner was absent without leave. I did not 
see him again until 11 o'clock on the night of the 6th April, 
when he was in his tent, and then he was sober." 

Corporal D. states : " On the 6th April I was returning to 
camp about 6 p.m. I met a civilian, whom I know is well 
acquainted with the prisoner ; he told me he had just taken 
Private B. to his tent, and that B. was drunk." 

The civilian has left the place. Put the case in shape 
triable by court-martial, and state by what description of 
court he might be tried. 

138. Frame a charge to meet the case of a soldier who 
attempts to commit suicide. 

139. Summarise the regulations with regard to the arrest of 
persons subject to military law. 

140. What evidence would you consider sufficient to estab- 
lish the reasonable presumption that a soldier intended to 
desert? 

141. Under what circumstances should a charge commence 
with ''conduct to the prejudice of good order and military 
discipline " ? Qive an example. What is the maximum pun- 
ishment for a crime charged under this heading ? 

142. What steps should a convening officer take before 
deciding on the trial of an offender by court-martial? 

143. Where an officer framing a charge is doubtful whether 
the offence so capable of being proved by legal evidence would 
be more accurately described by one word or expression, or by 
another, say — " a man having in his possession an article belong- 
ing to another, and for which he cannot satisfactorily account." 
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How should he proceed ? 

144. Frame a charge against a soldier of the 156th Foot, 
quartered at Liverpool, who had a soldier of the 147th Foot 
in his lodgings, supplied him with plain clothes, and is in the 
act of seeing him on board a vessel bound to New York when 
apprehended. 

145. Private A. B. is charged with making away with his 
arms, ammunition, or necessaries. Is there anything wrong 
in such a charge? If so, correct it. 

146. Upon what chaises should a soldier be arraigned when 
the following evidence is forthcoming : — 

Serjeant A. states : " At Qosport, on the Ist December 1881, 
I called the roll at tattoo ; the prisoner was absent without 
leave ; his kit was deficient of 2 shirts and 1 pair of boots. I 
did not again see him until the 5th of December, when he was 
dressed in plain clothes, and confined in the guard-room." 

Police Constable X. states : " I apprehended the prisoner at 
Fareham on the 4th December ; he was dressed in plain 
clothes ; he had a bundle in which was 2 shirts and 1 pair 
of boots, which he acknowledged belonged to his kit. I now 
produce them." 

147. Frame a charge to meet the case of a soldier who, 
having been discharged with ignominy from the regular forces, 
afterwards enlists in the Royal Artillery, concealing the fact. 

On conviction by general court-martial, to what punishment 
is he liable? 

148. Serjeant A. B., of the — Regiment, deserted at Col- 
chester on the 10th of January 1879, and at the same time 
embezzled the sum of £20, being public money intrusted to 
him. When apprehended on the 31st of March 1882, and 
brought back to his regiment, he confessed his guilt. Explain 
upon what charges you would arraign him ; and on convic- 
tion, to what punishment would he be liable? 

149. Frame a chai^ upon the following evidence : — 
Corporal A. B., of the — Regiment, states : " At Gosport, 

on the 2d of April, about 3 p.m., I was returning to barracks, 
when I saw Serjeant C. D., of the same corps, drunk in the 
High Street, creating a disturbance, and with his belt striking 
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a qivilian. I told him to leave off and to go to barracks. He 
refused to do so, and struck me with his fist. This evidence 
is corroborated by Private E. F." 

150. With what offence should a soldier be charged, who, 
on being checked by the orderly serjeant for insularity on 
parade, throws down his rifle and accoutrements in a defiant 
manner. 

Frame a chaise. 

151. Write out fully the proceedings at a court-martial on 
its reassembling for the purpose of revising an illegal finding. 

152. Frame a charge to meet the case of a soldier making a 
false accusation against an officer. 

What evidence would be necessary to prove the offence ? 

153. A special finding has been recorded in relation to 
alternative charges under Rule of Procedure 43 ; and the 
confirming authority is of opinion that the facts found by 
such special finding constitute, in law, the offence charged by 
one of such alternative charges. 

Write out the form of confirmation to meet such a case. 

154. State in brief terms the form for the assembly and 
proceedings of a summary court-martial 

155. When the position of a prisoner, as respects his condi- 
tions of service, has changed between the time when he com- 
mitted the offence and the time when he is charged, — for 
instance, if the training of a militiaman has expired, or if 
a soldier has been discharged and therefore ceased to be 
subject to military law. 

How should the conmiencement of the charge run t 

156. Write out a form of charge to meet the case of a 
person subject to military law not producing a document 
required by a court-martial To what punishment are 
officers and soldiers liable on conviction of such an oflfenoe? 

157. How should an officer be charged who does not send 
in a report or return which he ought to have done? 

158. A Serjeant having been drunk on duty is placed in 
arrest, and breaks his arrest. Frame chai^ges. 

159. Put the following case in shape triable by court- 
martial : — 
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A soldier of the 120th Regiment is accused of having 
written a letter to the newspapers containing gross calumnies 
upon the officers of the 120th Regiment. 

State whether or not there would be any irregularity in 
trying the man by a court-martial constituted as follows — 
viz., Major A., 110th Regiment, president ; Captain B., Rifle 
Brigade ; Captain Q., 120th Regiment ; Lieutenant D., Royal 
Artillery ; and Lieutenant E., 120th Regiment. 

160. Under what circumstances, and for what purpose, may 
a prosecutor be allowed to produce evidence after the prisoner 
has entered upon his defence ? 

161. Give an explanation of the meaning, as laid down in 
the Army Act, of the expression "discharged with disgrace 
from any part of her Majesty's forces." 

162. How, and under what sections of the Army Act, should 
the following cases be charged ? — 

(1.) A non-commissioned officer striking or otherwise ill- 
treating a soldier. 
(2.) A private soldier striking another soldier. 
To what punishment are either of the above liable on con- 
viction by court-martial ? 



EXAMINATION QUESTIONS FOR LIEUTENANTS. 
{To he answered wUh the aid of the authorised books.) 

163. What form of sentence must be used when a non- 
commissioned officer is reduced by a court-martial to a lower 
grade, or to a private ? 

Write out a sentence to meet each case. 

164. Write out charges to meet the case of a soldier striking 
or using violence to his superior officer in the execution of his 
office, and using threatening or insubordinate language to him. 

165. Give fully a summary of the evidence that would be 
required to sustain such charges. 

(a) States .... 
(6) States .... 
(c) States .... 
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166. When a prisoner is guilty of any act, conduct, disorder, 
or neglect ; in framing a charge to meet such a case, what is 
it essentially necessary that such charge should allege f 

167. Write out what you consider would be an adequate 
sentence by a district court-martial, on a soldier who is con- 
victed of the following offences, viz. : — 

Absenting himself, without leave, from his regiment. 

Making away with the whole of his kit. 

Fraudulently enlisting into the Scots Greys, and obtaining a 

free kit. 
Absenting himself from that corps, and enlisting into the 

Royal Artillery. 
Prisoner's character is very bad ; and he is reported medi- 
cally unfit to undergo hard labour. 

168. Private A. B., while serving in the 4th Foot, enlists 
into the 60th Brigade Depot. Frame a charge to meet the 
case. 

169. What is the rule with regard to "italic headings" and 
" marginal references," in regard to framing charges ? 

170. Private A. B. of the — R^ment, when a defaulter, 
breaks out of barracks on the 4th October 1880; Private 
C. D. of the same corps meets him in the streets, and endea- 
vours to persuade him to return ; Private A. B. knocks him 
down, but is shortly brought into barracks by the police. 
What section of the Army Act bears on the case ? and in fram- 
ing charges, what is it essentially necessary they should allege t 

171. Frame a charge against a soldier for writing an anony- 
mous letter to his superior officer, and give in brief terms a 
summary of the evidence necessary to substantiate such a 
charge. 

172. A soldier is charged with embezzlement, but as the 
trial proceeds, the evidence adduced bears more on a case of 
theft ; write out a " finding " to meet such a case. 

173. Give in detail a summary of the evidence necessary to 
substantiate the following charges against Private — , of the — 
Regiment: — 

Absent from tattoo roll-call, when a defaulter at Portsmouth, 
on the 1st April 1881. 
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Deficient of certain articles of his kit. 

Taken up by the police at Gosport on the 3d April 1881. 

174. A court-martial has convicted a lance-serjeant and a 
lance-corporal of oflfenoes for which they consider the slightest 
sentence of reduction allowed by law a sufficient punishment. 
Write that sentence in each instance. 

175. Write out a charge to meet the case of a military wit- 
ness refusing to give evidence at a court-martiaL 

176. Frame charges in the case of a soldier firing off his rifle, 
loaded with ball-cartridge, in his barrack-room. 

177. How should a soldier be charged who persuades or 
endeavours to persuade a soldier to desert from her Majesty's 
service? 

Upon conviction, to what punishment is he liable if such 
ofifence be conmiitted when on active service, or under any 
other circumstances ? 

178. State briefly the summary punishments a commanding 
officer is authorised to award. 

179. Under what circumstances may a court-martial be 
dissolved ? Is the prisoner in this case liable to be tried 
again? 

180. What constitutes insubordination? Private A. B. of 
the — regiment, on being spoken sharply to by the corporal of 
his room, says, " I will see the Colonel, to get transferred to 
another company." Could he be tried by court-martial? 
If so, frame a chaige to meet the case. 

181. Under what section of the Army Act should a militia- 
man, or an army reserve man (not called out), improperly 
enlisting in her Majesty's regular forces, be chaiged ? Is it 
legal to try the latter for desertion if he does not appear when 
called out for training ? 

182. What is the order of procedure at a general court- 
martial from the time the prisoner pleads to the charge until 
the finding. 

(a.) When the prisoner calls witnesses ? 
(6.) When he does not ? 

183. Frame a charge to meet the case of a soldier sleeping 
on his post. 
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184. You are prosecutor in the above case. Give briefly in 
detail the evidence necessary to substantiate the charge. 

185. Qive a summary of the evidence that would be re- 
quired at an inquiry into the cause of any injury received by 
a soldier, say, hand shot through. On such evidence, who 
forms an opinion ? 

186. Write*out a sentence that could legally be carried in- 
to effect on a soldier convicted of using traitorous or disloyal 
words regarding the Sovereign. 

187. A soldier is tried on a charge of desertion, but the 
evidence fails to substantiate any more serious offence than 
absence without leave. Write out a proper finding. 

188. Private A. B., of the — Regiment, stationed at Ply- 
mouth, absents himself on the 1st September 1881. His 
kit is deficient of 2 shirts, 1 pair of boots, and 1 pair of socks. 

On the 10 th September he enlists in the Royal Artillery at 
Woolwich, and receives a free kit, value £3. 

On the 20th September he is absent without leave, and his 
kit deficient of 1 pair of trousers and 2 shirts. 

On the 8th October he is apprehended in plain clothes. 

There are no previous convictions ; frame charges to meet 
the above facts. 

189. Write out a finding, and the maximum sentence that 
could by a general court-martial be awarded in the above case. 

190. At Canterbury, on the 10th March 1882, Serjeant A. B., 
of the — Regiment, ordered Private C. D. to put away his 
boots in the barrack room. He took them up and held them 
in a threatening manner at the serjeant, and said, "You 
brute, I will knock your head off." He was ordered to be 
confined, and on the way to the guard-room he kicked Cor- 
poral E. F., and tore his tunic. 

Frame charges to meet the case. 

191. Sergeant B., of the — Regiment, is tried on a chaise 
of making away with £6 public money intrusted to his charge, 
but the evidence proves that he actually received and made 
away with £10. 

The court found him guilty of making away with the £10, 
sentenced him to reduction, and to make good that amount. 
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Has the court in any way erred ? If so, correct the error. 

192. Write out charges to meet the following case : — 
Private John Smith, of the 180th Regiment, strikes Private 

John Allen in the barrack-room. Corporal Bullock orders an 
escort to take Smith to the guard-room, on which Smith 
knocks the corporal down with his clenched fist. Prisoner is 
tried by court-martial ; his character is very bad : give an 
adequate sentence. 

193. May, or may not, a man be chaiged with making away 
with, by pawning and selling, his arms and necessaries ? If 
not, explain reasons, and state how he should be charged. 

194. What is carefully to be observed in the charging of 
officers or soldiers with offences? 

Give an example. 

195. A soldier in hospital with weak eyes is discovered 
putting lime into them. Frame a charge. Name the pun- 
ishment the conviction of such an offence would entail. 

196. Write out the form of sentence to meet the case of a 
Captain (say third in his rank) who has been sentenced by court- 
martial to forfeiture of seniority of rank and to reprimand. 

197. What steps should be taken by a commanding-officer, 
if a soldier has apparently deserted ? 

198. Lieutenant and Acting Paymaster A. B., of the A. 
Regiment, is accused of having received the sum of £40 from 
Lieutenant C. D., of the B. Regiment, and £20 from Lieuten- 
ant E. F., of the C. Regiment, as payment for the trouble of 
arranging an exchange between them. Frame a charge upon 
which Lieutenant A. B. could be arraigned. 

199. Explain what you mean by "leading questions." Why 
is hearsay evidence rejected ? 

200. A district court-martial thinks it advisable to pass the 
most severe sentence in its power upon a soldier, whom it has 
found guilty of a second case of desertion and making away 
with regimental necessaries. Write out such sentence. 

201. Qive the form of charge where a soldier requests to be 
tried by court-martial instead of submitting to the summary 
award of his commanding officer for the crime of absence with- 
out leave. How would you act as prosecutor in such a case ? 
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Absence, without leave, from parade, 
school, &c., 20 ; of president, or 
of members, from court-martial, 
85, 116. 

AccompUce, 173, 182, 191. 

Accusation, false, 25. 

Action against member of court- 
martial, 274. 

Active service, definition of, 253. 

Addresses of prosecutor and pris- 
oner, 99. 

Admissions as evidence, 187. 

Affirmation, see Declaration. 

Aggravated drunkenness, definition 
of, 88. 

Aliens, enlistment of, 221. 

Alternative charc^es, 56, 96, 101. 

Amendment of charge, 93, 166. 

Annual Act, Army, 3. 

Apprentice, claim of master, 221. 

Army Act, connection of, with old 
Acts, 275 ; application of, to old 
soldiers, 275. 

Army reserve. Class I., 258 ; Class 
II., 259. 

Army reserve men^ punishment of, 
259. 262. 

Arrest, 45. 

Arson, 84. 

Articles of war, power to make, 
207. 

Assaulting a constable, 17. 

Attempt to commit an offence, 165. 

Attest, power to, 220. 

Attestation paper as evidence, 178. 

Authority, power to delegate, 274 



Auxiliary forces, when subject to 
military law, 243-245; definition 
of, 255. 

Badges, forfeiture of, 206. 

Belief, evidence as to, 186. 

Bill of Rights, 4. 

Billeting, prices in respect of, 5; 

offences m relation to, 26 ; law in 

reeard to, 231. 
Blank, signing in, 25. 
Boards, 211. 
Bounds, crime of being out of fixed, 

20. 
Breaking barracks, 17. 
Burglary, 33. 

Canteens, licences of, 275. 

Cashiering, peremptory, in one case, 
21 ; defimtion of, 36. 

Character, evidence as to, 171. 

Charge, investigation of, 46; dis- 
posed of by commanding officer, 
47 ; against officer, non-commis- 
sioned officer, or soldier, 49, 58 ; 
amendment of, 93, 166. 

Charge - sheet, framing of, 62 ; 
separate, 64; commencement of, 
62. 

Charges, illustrations of, 64 ; forms 
of. Appendix I., 277. 

Circumstantial evidence, 180. 

Civil Court, meaning of, 266. 

Civil law, adjustment of military 
and, 239. 

Civil offences, 31. 
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CivU power, refusing to give up to, 
80 ; offence of obstmcting the, 240. 

CiTllian witness, punishment of, 
241. 

Civilians, punishment of, 240 ; ap- 
plication of the Army Act to, m 
certain cases, 243, 250. 

Classification, of Army Act, 6 ; of 
offences, 8 ; of prisoners, 166. 

aosed Court, 118. 

Colonial forces, when subject to 
military law, 245. 

Combatant officer, 81. 

Command, what is a lawful, 16; 
power to regulate, 272. 

Commanding officer, powera of, 69 ; 
definition of, 76, 157, 264. 

Commissions, trafficking in, 84, 
241. 

Competent military authority, defi- 
nition of, 230. 

Complaint by officer, 34 ; by soldier, 
34 ; Mvolous, 36. 

Condonation of offences, 46. 

Conduct to prejudice of military dis- 
cipline, 30, 261. 

Confessions as evidence, 187. 

Conspirators, evidence of, 173. 

Constable, assaulting a, 17. 

Contempt of Court, punishment of, 
26, 242. 

Continuity of trial, 114. 

Conviction of offence involving a less 
punishment, 160, 166. 

Copies, when received in evidence, 
176; certified, 177. 

Corporal punishment in prison, 273 ; 
note at p. 70. 

Corps, appointment to, 216; defi- 
nition of, 265. 

Council, Older in, 262. 

Counsel at courts-martial, punish- 
ment of, 146, 242. 

Court, open, closed, 118. 

Court of inquiry, proceedings of, as 
evidence, 189. 

Courts of inquiry, on illegal absence, 
208; other than on illegal ab- 
sence, 209. 

Courts of Requests, 236. 

Courts-martial, offences in relation 
to, 25 ; description of, 77 ; con- 



vening, 78; composition, 79; jur- 
isdiction, 80; members, quali- 
fication of, 81; appointment and 
rank of members, 82 ; procedure 
on reduction of members, 86 ; 
death, legal sentence of, 85 ; pro- 
cedure of officer convening, 86 ; 
recommendation to mercy, 86, 
104 ; insufficient number of mem- 
bers, 87 ; constitution of Court on 
assembly, 88 ; first inquiry, 88 ; 
challenge, 89 ; swearing, 91 ; ar- 
raignment, 93 ; procedure on plea 
of "guilty," 96; procedure on 
plea of "not guilty,'' 97 ; finding, 
100; acquittal, conviction, 102; 
sentence, 104 ; confirmation, re- 
vision, 106; approval in certain 
cases, 107 ; powers after confirma- 
tion, 107; promulgation, 109, 126; 
confirmation of informal proceed- 
ings, 111 ; joint prisoners, 61, 113, 
191 ; absent member, 116 ; illness 
of prisoner or president, 86, 116 ; 
opinion, taking of member's, 116 ; 
proceedings, record of, &c., 122; 
proceedings, loss of, 124; pro- 
ceedings, time preserved, 126 ; 
Field-General, 126 ; summary, 
rules for, 129; summary, confir- 
mation of, 132 ; president, duties 
of, &c., 139; prosecutor, duties 
of, &c., 140 ; counsel at, 146 ; 
civil action against members of, 
274. 

Crime, definition of, 7 ; failing to 
deliver, 23. 

Crimes, their punishment, summary 
of, 40. 

Date, Army Act terminates, 5. 
Day, what constitutes for deduction 

of pay, 71,202. 
Debt, 234. 

Declarations, false, 26 ; dying, 183. 
Defence, prisoner's, preparation for, 

60 ; procedure for, 98. 
Deferred pay, 204. 
Deficiency of kit, &c., 24. 
Definition, military law, 1 ; of 

competent military authority, 

230. 
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Definitions, 253. 

Delegate authority, power to, 274. 

Depositions, 184. 

Deserter, militia, liability of, 268- 

271. 
Deserters, apprehension of sus- 
pected, 157 ; confession of, 157 ; 

regulation as to. 158 ; pretended, 

240. 
Desertion, punishment, definition 

of, 17 ; connivance at, 20. 
Detachment, powers of commanding 

officer, 73. 
Direct and indirect evidence, 180. 
Disclosures, injurious, 29. 
Discharge, with disgrace, definition, 

punishment for enlisting after, 

28 ; authority to, 219. 
Disease, producing or aggravating, 

22. 
Disgraceful conduct of officer, 21 ; 

of soldier, 21 ; definition of, 38. 
Disobedience to superior, 15. 
Division of Army Act, 6. 
Documentary evidence, 176. 
Documents, falsifying, 25 ; attested, 

175 ; public, 176 ; private, 176 ; 

made evidence by the Army Act, 

178. 
Drunkenness, punishment of officer 

and soldier for, 22 ; aggravated, 

definition of, 38; punishable by 

commanding officer, 74. 
Duel, penalty for fighting a, 30. 
Duty, meaning of being on, 23. 
Dying declarations, 183. 

Embezzlement, distinction between 
larceny and, 33. 

Embezzling, 21. 

Emergency, requisition of, 232. 

Enemy, definition of, 256. 

Enlist, power to, 220. 

Enlistment, offences in relation to, 
28 ; conditions of, 212 ; proceed- 
ings on, 214; of aliens, 221 ; 
validity of, 229; offences as to, 
229 : irregular, of militiamen, 266. 

Equipment, 24, 234. 

Escaping from confinement, 24. 

Evidence, rules of, 163 ; rules of 
English law only, 163 ; what 



must be proved, 164 ; as to char- 
acter, 171 ; of general tendency, 
172; to prove identity, 172; to 
prove intention, 173 ; of conspi- 
rators, 173 ; rule of best evidence, 
174 ; primary and secondary, 
175 ; aocumentary, 175 ; docu- 
ments made, 178 ; direct and in- 
direct, 180 ; circumstantial, 180 ; 
hearsay, 181 ; rule as to opinion, 
185 ; as to belief, 186 ; admis- 
sions as, 187 ; confessions as, 
187 ; turning king's, 191 ; sum- 
mary of chief points regarding, 
199 ; a route is, 231 ; as regards 
reserve men, 265. 

Examination questions, captains, 
291, 305 ; lieutenants, 296. 309. 

Execution of sentences, 152. 

Exemption^ from tolls, from civil 
process, 234 ; from execution, 
235 ; from jury, from municipal 
office, 236. 

Experts, 186. 

False evidence, punishment, 26. 
„ answer on enlistment, 28, 229. 
„ personation, 241. 

Falsifying documents, 25. 

Felony— Misdemeanour, distinction 
between, 32. 

Finding, special, 100, 167. 

Followers, when subject to military 
law, 245. 

Forfeiture, punishment of, 37; by 
court-martial, 202 ; of pension 
and deferred pay, 204 ; of medals, 
205; of badges, 206; of service, 214. 

Forgery, 33. 

Forms of charges, Appendix I., 277. 

Framing charges, 52. 

Fraudulent enlistment, crime of, 
its punishment, 18; of militia- 
man, 269, 272. 

Furlough, extension of, 162. 

Gibraltar, civil crimes triable at, 31. 
Guard, commander failing to deliver, 

crime, 23. 
Guards, terms of enlistment in, 228. 

Handwriting, proof of, 178. 
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Hearsay evidence, 182; rule of, 182 ; 

exceptions to rale of, 183, 184. 
Horse, ill-treating, &c., 24. 
Housebreaking, 34. 
Hosband as witness, 190, 242. 

Ignominy, discharge with, 86. 
Illegal, or excessive punishment, 76. 
Impressment, offences in relation to, 

27 ; of carriages, &c., 233. 
Imprisonment, gap between penal 

servitude and, 3d ; terms of, 105, 

155 ; execution of, 153. 
India, application of military law to 

troops m, 247. 
Indian forces, when subject to mili- 
tary law, 245. 
Injurious disclosures, 29. 
Inquiry, see Court of Inquiry. 
Insanity, finding on, 159. 
Instruction, oflBcers under, present in 

closed court, 113, 
Insubordination, 16. 
Intention, criminal, 7 ; of deserting, 

18, 95. 
Interpreter, swearing of, 92, 117. 
Investigation of charge, 46. 
Irrelevant evidence, 174. 
Italics, words in, form no part of the 

Army Act, 53. 

Joint trial, 61, 113, 190. 

Judge- Advocate, at a court-martial, 

142. 
Judge-Advocate General, 146. 
Judicial notice, 168. 
Jurisdiction, 238. 

King^s evidence, 191. 

Labourer, indentured, claim to, 222. 
Lance rank, 37, 53. 
Larceny, definition of, 33. 
Leading questions, 194. 
Letters, 178. 

Limitation of time of trial, 239. 
Locality of crime, 239. 
Losing by neglect, kit, &c., 24. 

Maiming, 21. 

Majority, absolute, necessary, 116. 

Making away with kit, &c. , 24. 



Malice, 7, 8. 

Malingering, offence, punishment, 
definition of, 21, 22. 

Manslaughter, when triable by court- 
martial,, definition of, 31, d2. 

Marines, application of military law 
to, 5 ; of Army Act to, 246. 

Martial law, 1, 4. 

Medals, 205. 

Medical examination of prisoners, 
89. 

Member of court-martial, liability to 
civil court of, 274. 

Members of court-martial, list of, 
to be delivered to prisoner, 51. 

Mercy, recommendation to, 86, 104. 

Militaiy law, definition of, 1 ; where 
contained, 3 ; how continued, 3 ; 
reasons for necessity of having, 
4 ; adjustment between civil and, 
239 ; persons subject to, 243. 

Militia Act, 1882, 266. 

Militia deserter, liability to further 
service, 270, 271. 

Militia reserve, 260. 

Militiamen, punishment of, 266, 268; 
training and embodiment of, 267 ; 
notice to, 268; desertion or ab- 
sence of, 268, 270, 271 ; fraudulent 
enlistment of, 269, 272 ; attempt 
to commit offence, 270 ; triable 
by civil or military court, 271. 

Minor punishments, set Powers of 
commanding officer. 

Misdemeanour — Felony, distinction 
between, 32. 

Month, meaning of, 105. 

Murder, when triable by court-mar- 
tial, definition of, 31, 32. 

Mutiny, punishment for, definition 
of, 14, 15. 

Necessaries, unlawful purchase of, 
242. 

Neglect to obey orders, 17. 

Non-commissioned oflicer in execu- 
tion of oflSce, 15; liability to 
minor punishments, 71 ; special 
provision as to, 249 ; trial of, on 
board ship, 252 ; definition of, 254. 

Number of soldiers allowed (Annual 
Act), 5. 
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Oath. 192 ; forms of, Appendix IL, 

Obstrnctinff civil power, 240. 

Offence, what constitutes condona- 
tion, 46. 

Offences, classification of, 8 ; pnn- 
ishable with death, 10, 40 ; with 
penal senritnde, 11, 41 ; more 
severely on active service, 11 ; in 
relation to courts-martial^ 25 ; to 
billeting, 26. 233 ; to impress- 
ment, 27, 233 ; to enlistment, 28, 
229 ; punishable by ordinary law, 
31 ; by commanding officer, 75. 

Officer, refusing to obey, 16 ; de- 
finition of, 254. 

Ontuprobandi. 169. 

Open court, 113. 

Opinion not evidence, 185. 

Order, may be issued by author- 
ised officer, 274 ; not invalid be- 
cause informal, 274. 

Orders, neglect to obey, 17. 

Particulars of charee, 59. 
Pay, detaining soldiers, punishment 
for, 29; deductions from, 200, 202. 
Penal servitude, gap between im- 

frisonment and, 3o ; execation of, 
52. 

Pension, 204. 

Peremptory punishment, 21. 

Perjury, definition of, 83. 

Personation, false, 241. 

Persons subject to military law, 243. 

Place of trial, 239. 

Plea, special, 94. 

Political agent, when subject to 
military law, 243. 

Post-office corps, 222. 

Powers of commanding officer, 69. 

Preamble to the old Mutiny Act, 4. 

Prejudice, act to the prejudice of 
^ood order, &c., 80. 

Prisoner, warning of, 50; charge 
read to, 50 ; joint trial of, 51, 113, 
190; appearance of, in Court, 89; 
friend or counsel of, 147; state- 
ment of, defence of, 140, 148, 
151. 

Prisoners, offences in relation to, 23 ; 
permitting escape of, 23 ; detain- 



ing unnecessarily in custody, 23 ; 

classification of, 156. 
Prisons, regulations about, 272, 

273. 
Private documents, 176. 
Procedure, on charge against officer, 

49; onconfirmation, &c., 108; on 

incidental question, 116. 
Proceedings, custody, how disposed 

of, 124, 125 ; copy of, 161. 
Promulgation, 109, 126. 
Proof, facts not requiring, 168 ; by 

which side must be given, 169; 

burden of, 170. 
Property, offences in relation to, 24 ; 

corrupt dealings about supplies, 

24. 
Prosecution, 98. 
Prosecutor, status before Court, 

89. 
Provost-marshal, 152. 
Provost prison, 156. 
Public documents, 176. 
Punishment, the maximum, 9 ; scale 

of, 35 ; principle of arrangement, 

35 ; of civilians, 240. 

Question, procedure on incidental, 
116 ; decided by majority, 116 ; 
by members, time for putting, 
121 ; leading, 194 ; examination, 
captains, 291, 305 ; examination, 
lieutenants, 296, 809. 

Ranks and appointments, 37. 
Bauks, crime of quitting the, 20. 
Be-engagement, 218 ; terms now in 

force, 222, 226. 
Recruiting, unlawful, 240. 
Redress of wrongs, 34. 
Refreshing memory, 195. 
Regular forces, definition of, 255. 
Regulations now in force regarding 

service and re-enga^ement, 222. 
Relevancy, rule of, ifl. 
Repeal, 265, 276. 
Report, neglect to. 25. 
Reprimand, punisnment of, 36. 
Requests, Courts of, 236. 
Requisition of emergency, 232. 
lies gestiB, 171, 183. 
Reserve Forces Act, 258. 
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Reserve forces^ calling out of, 219, 
261 ; definition of, 255 ; training 
of, 261. 

Reserve men, desertion or absence 
of, 262 ; procedure on illegal ab- 
sence of, 263 ; notices to, 263 ; 
trial of, 264 ; when tried by civil 
or military Court, 264, 265 ; docu- 
mentary evidence regarding, 265 ; 

• not allowed to go abroad, 265. 

Resisting escort, 17. 

Right of trial in lieu of summary 
award, 72. 

Robbery, 33. 

Route is evidence, 231. 

Rules of prooeedure, power to mdce, 
207. 

Safeguard, definition of term, 13. 

Scale of punishments, 35. 

Scandalous conduct of officer, 21. 

Sea, trial at, 252. 

Secondary evidence, 177. 

Sedition, 34 ; definition of, 15. 

Sentences, execution of, 152 ; com- 
mencement of, 72, 155. 

Service, terms of, 212 ; forfeiture of, 
213; terms now in force, 222, 
224. 

Shorthand vnriter, swearing of, 92, 

117. 

Short service, 222. 

Ship, law on board her M^'esty's, 
251 ; law on board ship not com- 
missioned, 253. 

Signing in blank, 25. 

Soldier, definition of, 255. 

Special plea, 94. 

„ finding, 100, 167. 

Stealing, 22, 33. 

Stolen property, restitation of, 160. 

Statements, false, 25; by prisoner, 
141, 148, 151; what are admis- 
sible, 170. 

Status, 89, 239. 

Striking a superior officer, 15 ; per- 
son in whose custody offender is, 
16. 

Striking or ill-treating soldier, 29. 

Substance of charge only need be 
proved, 166. 

Suicide, crime of attempting, 30. 



Summary court-martial, form for 
proceedings, 134. 

Summary jurisdiction, court of, 256. 

Summary of crimes and punish- 
ments, 40; of evidence, taking 
of, 47; of evidence, copy to be 
given to prisoner, 48, 49, 51 ; to 
be compared with parole evidence, 
87; how far admissible in evid- 
ence, 185. 

Summary punishment, 37, 69 ; rules 
for by Secretary of State, 38. 

Summing up, 100. 

Summoning witnesses, 161. 

Summons, form of, Appz. II., 290. 

Superior, disobedience to, 15. 

Superior officer, striking, 15. 

Swearing, see Oath. 

Swearing, to try several prisoners, 
116. 

Synopsis of part of the Army Act, 

Terms of imprisonment, 105, 155. 

Theft, definition of, 33 ; crime of, 22. 

Threatening or insubordinate lan- 
guage to superior officer, 15. 

Time, reckonmg, 71, 105, 155, 202 ; 
in framing charges, 60 ; for trial, 
113 ; barring trial, 239. 

Toll, illegally demanding, 233, 284, 
242. 

Tools, casting away, &c., 10. 

Treason, when triable by court-mar- 
tial, definition of, 31, 32. 

Trafficking in commissions, 34, 241. 

Traitorous or disloyal words, pun- 
ishment for, 29. 

Transfer from corps, 216. 

Treason - felony, when triable by 
court-martial, definition of, 31, 32. 

Tried, cannot be twice, 238. 

Variances in charge, 60, 166. 
View of place, 85, 113. 
Violence to superior, 15. 
Volunteers, vi, 67, 243, 244, 246. 
Votes, collecting, 116 ; casting, 85 ; 
on challenge, 89. 

Warrant-officer, terms of service, 
223 ; special provisions as to, 249. 
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Wife, as witness, 190, 242; and 
child, maintenance of, 235 ; or 
husband may be witness, 242. 

Witness, prosecutor as, 98 ; calliuf^ 
of, 118, 121 ; procuring, &c., 119 ; 
(questioning, &c., 120; examina- 
tion of, 120, 192 ; cross-examina- 
tion of, 120, 195 ; re-examination 
of, 121, 196 ; Judge- Advocate as, 
143 ; summoning or ordering, 161 ; 
number required, 182, 189 ; com- 



petency of, 190; credibility of, 
193 ; refreshing memory, 195 ; 
objections to question to, 197 ; 
confronting, 197 ; privilege of, 
197 ; punishment of civilian, 
241. 

Writings as evidence, 175. 

Wrongs, redress of, 34. 

Year, meaning of, 266. 
Yeomanry, vi, 243, 244, 245. 
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THE END. 



PaiMTED BY WILLIAM BLACKWOOD AlTD BONa 



